Case RPSI/19/01
Decision of the Information Commissioner in his capacity as Appeal Commissioner on an
appeal made under Regulation 10 of the European Communities (Re-Use of Public Sector
Information) Regulations 2005 (as amended by the European Communities (Re-use of
Public Sector Information) (Amendment) Regulations 2015 (the PSI Regulations)

Date of decision: 10 January 2020

Appellant: Mr MC

Public Sector Body: Kildare County Council (the Council)

Issue: Whether the Council’s decision to refuse the appellant’s request for re-use of
information concerning submissions/observations made on planning applications was in
compliance with the PSI Regulations.

Summary of Commissioner's Decision: In accordance with Regulation 12(2) of the PSI
Regulations, the Appeal Commissioner reviewed the decision of the Council on the
appellant’s request. The Commissioner found that the Council’s refusal was not in
compliance with the PSI Regulations. Accordingly, the Commissioner annulled the Council’s
decision to refuse the appellant’s request. He directed the Council to grant the appellant’s
request for re-use.

Right of Appeal: A party to this appeal or any other person affected by this decision may
appeal this decision to the High Court on a point of law from the decision, as set out in
Regulation 15 of the PSI Regulations. Such an appeal must be initiated not later than eight
weeks after notice of this decision was given to the person bringing the appeal.

Background to review
On 17 January 2019, the appellant made an application for re-use of an electronic copy or
negotiated extract listing all submissions/observations made to the Council in relation to all
planning applications from 1 January 2009 to date, to include the relevant planning
reference and the name of the party making the comment. He clarified that he was seeking
a list of this information and not copies of the documents concerned. The appellant stated
that he was willing to abide by and commit to any licencing terms or usage restrictions
imposed on the re-use of this information by the Council. He also stated that the request
was made as part of a journalistic project and was “motivated solely with the public interest
in mind”.
Further correspondence between the appellant and the Council sought to clarify matters.
However, the Council did not make a decision on his request. Accordingly, on 23 March
2019 the appellant made an appeal to this Office on the basis of a deemed refusal.
This Office asked the Council to issue an effective position on the appellant’s request, which
it did on 9 April 2019. The Council refused his request on the basis that there was no right of
access to the record sought due to GDPR. It also stated that the record did not exist and
could not be generated by Council staff.
On 9 April 2019, the appellant appealed the Council’s decision to my Office. As Information
Commissioner, I am the designated “appeal commissioner” under the PSI Regulations.
Regulation 12 provides that, on receipt of a valid request for an appeal under the PSI
Regulations, I must carry out a review. Following this review, I may decide to affirm, vary or
annul the decision under review.
In the course of my review, I have considered the Council’s refusal to release the record
sought for re-use, the presumption for the release of documents for re-use provided by
Regulation 5(2) and the limitation of the PSI Regulations under Regulation 5(5)(b).
I have also had regard to correspondence between this Office and the parties, and between
the Council and the appellant, as well as to the Department of Finance Circular 32/2005 and
the Department of Public Expenditure and Reform Circular 12/2016. I note that while the
Council was invited to make a submission to this Office in support of its decision to refuse
the applicant’s request, it indicated that it did not wish to make a submission and would rely
on its effective position letter, dated 9 April 2019, in this regard.
I regret the delay in finalising this review; it took longer than I would have liked due to the
volume of work in the Office of the Information Commissioner and the Office of the
Commissioner for Environmental Information in recent months.

Scope of review
Regulation 10(1)(a) of the PSI Regulations provides a right of appeal against a decision by a
public sector body to refuse to allow a requester to re-use a document. Accordingly, this
review is solely concerned with whether the Council’s refusal of the appellant’s request was
in compliance with the PSI Regulations.
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Analysis and Findings
As I previously stated in my decision in Case RPSI/16/02, a right of access to a document is
an essential precursor to the right to re-use such a document.
Rights of access to documents are primarily defined by national legislation, and not by the
PSI Regulations. In the present case, an express legislative right of inspection of records such
as those sought in this case is created by section 38 of the Planning and Development Act
2000, as amended.
Regulation 2(1) defines re-use as “the use by an individual or legal entity of the document
for commercial or non-commercial purposes other than the initial purpose within the public
task for which the document was produced”.
A “document” is defined as all or part of any form of document, record or data, whether in
physical, electronic or other form.
Under Regulation 5(1)(a) of the PSI Regulations, an individual or a legal entity may make a
request to a public sector body to release documents for re-use. Regulation 5(2) provides
that on receipt of a request to re-use a document, a public sector body must allow the reuse of the document for commercial or non-commercial purposes in accordance with the
conditions and time limits provided for by the PSI Regulations.
Regulation 8 provides that a public sector body may allow re-use without conditions, or may
impose conditions for re-use, including conditions under licence.
Incompatible with Data Protection Principles
The Council refused the appellant’s request for re-use on the basis that there was no right of
access to the record sought. It stated that there was no legal basis for the Council to publish
a list of these submissions as sought by the appellant. It also stated that it was not necessary
to publish such a list for the purposes of processing planning applications. The Council
further stated that while it is a statutory requirement that it submit a report listing
submissions made on Local Area or Development Plans to elected members, there was no
such requirement to maintain a list of persons making submissions on individual planning
applications.
The Council went on to say that it processed personal data in a manner which was
“adequate, relevant and limited to what was necessary for [the] purpose for which it was
obtained”. It stated that the information sought was published online linked to a particular
case and was only retrievable by the relevant planning location address, planning
application reference, applicant name and/or date (and not by the submitter details). The
Council was of the view that the manner in which it processed the information sought,
struck the “relevant balance” between its obligations under the Planning and Development
Acts 2000-2018 and the privacy rights of those concerned.
Its position was that the access it provided to such documents was as necessary and
proportionate. The Council also referred to updates to planning legislation in 2007 which
were intended to prevent the harvesting of personal data for marketing purposes without
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the subjects’ consent. The Council further stated that it had considered whether the Data
Protection Act 2018 (the DP Act) would permit the release of the information sought in the
public interest, but that it did not believe this to be the case. It also referred to what it
perceived to be increased risks for data controllers in terms of fines and expanded
compensation rights for data subjects under the DP Act.
As I have stated previously, a right of access is required in order to re-use a document under
the PSI Regulations. Furthermore, just because a document is accessible, it does not mean
that it can be re-used unconditionally.
Regulation 3(1) of the PSI Regulations, among other things, provides that the Regulations do
not apply to:
“(c) documents, access to which could be excluded by virtue of –
(i) the Data Protection Acts 1988 and 2003…
(cc) (i) documents, access to which could be excluded or restricted by virtue of the
enactments referred to in subparagraph (c) or any other enactment on the grounds of
protection of personal data, and
(ii) parts of documents that are accessible by virtue of the enactments referred to in
subparagraph (c) or any other enactment and contain personal data the re-use of
which would be incompatible with the law concerning the protection of individuals
with regard to the processing of personal data.”
The Data Protection Acts 1993 and 2003 ceased to apply to the processing of personal data
from the date of commencement of section 8 of the Data Protection Act 2018 (25 May
2018). However, the reference to "any other enactment" in Regulation 3(1)(cc) includes the
DP Act. This, and the GDPR, are the legal basis of the protection of personal data relevant to
this decision.
Section 71(1) of the DP Act provides that “[a] controller shall, as respects personal data for
which it is responsible, comply with the following provisions: (b) the data shall be collected
for one or more specified, explicit and legitimate purposes and shall not be processed in a
manner that is incompatible with such purposes”. The Council’s position is that complying
with the applicant’s re-use request would constitute processing which is incompatible with
the explicit purposes for which the data was collected.
I accept that the names of the individuals making observations/submissions on planning
applications is personal data as defined in the Regulations which refer to the Data
Protection Acts 1988 and 2003. However, I do not consider that the planning reference and
relevant date fall into the same category.
The DP Act defines processing in section 69(1) as follows:
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“… an operation or a set of operations that is performed on personal data or on sets
of personal data, whether or not by automated means, including(b) the adaptation or alteration of the data,
(c) the retrieval, consultation or use of the data,
(d) the disclosure of the data by their transmission, dissemination or otherwise
making the data available…”
I note that the actual submission letters themselves are scanned onto the system and are
available on the Council’s website. Relevant submissions/observations can be viewed by
searching on a map view and clicking onto an individual property to see all the documents
concerning a particular application. A search can also be carried out by using the relevant
planning reference, applicant name, development description or location.
I also note that the applicant is merely seeking the name of the person making a submission,
as well as the date and the relevant planning reference. He is not seeking any further details
contained in the letters available for inspection and published online.
Having regard to the above, I am satisfied that the collation/extraction of the relevant
information into a machine readable file for the purposes of re-use would constitute
processing as defined in the DP Act.
Accordingly, the central issue for me is to determine the purpose for which the data was
gathered by the Council. Observations and submissions on planning applications are
collected and published under a statutory obligation in the Planning and Development
Regulations 2001 as amended. However, Article 29(1) of these Regulations does not set out
the purpose behind the obligation to gather the data. Section 38 of the Planning and
Development Act 2000 (as amended) obliges the Council to put submissions and
observations received on planning applications onto its website or make them available in
electronic form. The Council publishes such submissions online and its website informs the
public of this.
In essence, the Council’s position is that granting the request would involve processing the
data concerned in a manner that is incompatible with data protection legislation, insofar as
its view is that it would not have an explicit legal basis to do so and it would be contrary to
its own privacy statement.
I note that Principle 10 of the Government’s 2015 Planning Policy Statement provided that
planning was to be conducted “in a manner that affords a high level of confidence in the
openness, fairness, professionalism and efficiency of the process, where people have the
opportunity to participate at both the strategic plan making and individual planning
application level with decisions always being taken in the interests of the common good and
in a timely and informed fashion and where people can have confidence that appropriate
enforcement action will be taken where legal requirements are not upheld.”.
Furthermore, apart from the Council’s obligations under planning legislation, I also note that
it is under an obligation arising from Directive 2003/4/EC on public access to environmental
information to “make all reasonable efforts to maintain environmental information held by
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or for it in a manner that is readily reproducible and accessible by information technology or
by other electronic means” under article 5(1)(b) of the European Communities (Access to
Information on the Environment) Regulations 2007 to 2018 (AIE Regulations).
It is evident from the various statutory provisions underpinning it, that the entire planning
process is designed to ensure that there is public participation in planning decisions, to
ensure transparency and openness in how the process is administered and overall to
engender confidence in the system. Accordingly, I am of the view that the purpose for which
the relevant data is gathered and processed by publishing it on the planning authority’s
website is to allow for transparency in the planning process, to ensure that the relevant
information is provided to allow planning authorities to make informed decisions and to
encourage public acceptance of planning decisions and of the planning process in general.
In this particular case, the appellant is a journalist who has stated that he is carrying out
research as part of an investigation into the planning process. He stated that his research
was being done in the public interest and that he was willing to be bound by whatever
conditions that Council imposed on the re-use of the information sought.
Essentially, the Council is of the view that processing the data concerned for the purposes of
granting the appellant’s request, and/or allowing its re-use by the appellant, is incompatible
with the purpose for which it was collected. The Council stated that it did not accept the
argument that because it was obliged to maintain a planning register available for
inspection, the “provision of the list sought” was therefore legal or that this implied a right
of access. I do not agree. All of the information at issue is currently available to the public as
required by law, albeit in a less accessible format. Furthermore, the data subjects
(objectors/interested parties) were informed that the information would be published. It
seems to me that re-use for the purpose of public interest journalism is entirely within the
scope of the original purpose of the processing of the data. I consider that the re-use of this
data will allow for greater scrutiny of and public participation in the planning process.
Accordingly, I find that the DP Act would not exclude access to the information sought for
the purposes of re-use. Furthermore, having considered the Council’s refusal to allow re-use
of the record sought, I find that its refusal was not in compliance with the PSI Regulations
and I direct the release of the information sought to the appellant for the purposes of reuse.
Journalistic Purposes
Section 43 of the DP Act provides as follows:
“(1) The processing of personal data for the purpose of exercising the right to
freedom of expression and information, including processing for journalistic
purposes or for the purposes of academic, artistic or literary expression, shall be
exempt from compliance with a provision of the Data Protection Regulation specified
in subsection (2) where, having regard to the importance of the right of freedom of
expression and information in a democratic society, compliance with the provision
would be incompatible with such purposes.
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(2) The provisions of the Data Protection Regulation specified for the purposes of
subsection (1) are Chapter II (principles), other than Article 5(1)(f), Chapter III (rights
of the data subject), Chapter IV (controller and processor), Chapter V (transfer of
personal data to third countries and international organisations), Chapter VI
(independent supervisory authorities) and Chapter VII (cooperation and
consistency).”
I should state that, in the circumstances of this case, even if I had found that access to the
information sought would otherwise be excluded by virtue of the DP Act, I am of the view
that section 43 of the DP Act could be relevant, given that the appellant in this case is
seeking the information for journalistic purposes, arguably in the public interest. However,
given my findings above, it is not necessary for me to determine the matter in this case.

Decision
In accordance with Regulation 12(2) of the PSI Regulations, I have reviewed the decision of
the Council on the appellant’s request. I find that the Council was not justified in refusing
the appellant’s request on the basis of Regulation 3 of the PSI Regulations.
Accordingly, I annul the decision of the Council to refuse the appellant’s request and direct
the release of the record sought for the purposes of re-use. It is open to the Council to
impose conditions on the re-use of the information, subject to Regulation 8 of the PSI
Regulations.

Right of Appeal
A party to this appeal or any other person affected by this decision may appeal this decision
to the High Court on a point of law from the decision, as set out in Regulation 15 of the PSI
Regulations. Such an appeal must be initiated not later than eight weeks after notice of this
decision was given to the person bringing the appeal.

______________________
Peter Tyndall
Information Commissioner
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