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Performance Summary
1

Our
performance

172

reviews on hand at 1
January 2021

511

applications for
review accepted*
during 2021 – 17%
increase on 2020

62%

of all reviews closed within
four months – up from 57%
in 2020

498

reviews completed
during 2021 – 20%
increase on 2020

93%

of all reviews closed
within 12 months – 4%
decrease on 2020

687

applications were
received in 2021, up
17% from 2020

185

cases on hand at year-end –
7% increase

64%

of reviews on hand at
year-end were less than six
months old – 1% decrease on
2020

* All applications for review are screened for validity prior to acceptance for review. A proportion of applications for review
are rejected as invalid each year. Invalid applications arise mainly due to the failure of applicants to avail of internal
review of the initial decision before applying to us for a review.
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Performance Summary

Public body
compliance

11

statutory notices were issued
to public bodies by my Office
in 2021, an increase of 6 on
the previous year.

31%

of reviews accepted by my
Office were deemed refused
at both stages of the FOI
request, a slight decrease
from 32% in 2020.

FOI usage

35,673

requests made to public
bodies in 2021 – an
increase of 13% on 2020.

27%

increase in the annual
number of requests
made to public bodies
since 2015

7
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Introduction
I am pleased to present my first Annual Report as Information Commissioner to the Dáil and
Seanad pursuant to section 47(2) of the Freedom of Information Act 2014. The Report covers
the period from 1 January 2021 to 31 December 2021 and is the twenty-fourth Annual Report
of the Information Commissioner since the establishment of the Office in 1998. As I took up
office only this year, the report reflects fully the work of my predecessor Peter Tyndall, who
retired as Commissioner at the end of 2021. In Part II of my Report, I report on my role as
Commissioner for Environmental Information.
As I reflect on the work of our Office in 2021, it is only natural that I take a moment to
acknowledge the ongoing impact of COVID-19 which forced us – like countless other
organisations – to significantly rethink the manner in which we carry out our work. Having
initially made the switch to full-time working from home in 2020, last year we further refined
our remote working procedures and processes. This continued to present obvious challenges
on a number of fronts, but also offered us an opportunity to examine and improve upon
the manner in which we delivered our services. Notably, as a result of the move to remote
working, in 2021 we made a definitive move away from paper-based reviews to a largely
electronic-based approach. I am grateful to every member of staff for the ongoing resilience
and flexibility they demonstrated in 2021 in adapting to the arrangements necessitated by the
pandemic, which has brought with it so many other challenges to our individual lives. While,
at the time of writing, some uncertainty remains regarding the manner in which public sector
organisations such as ours will operate in the future, we are hopeful of a speedy return to
a more settled landscape where we can seek to continue to improve the level of service we
provide to our customers.
Perhaps the most noteworthy trend of 2021 was the increase in demand for our services, and
the corresponding increase in output. We recorded a 17% increase over 2020 in the number
of applications for review both received and accepted, and it is very gratifying to note that, of
the applications that we accepted for review, 100% were accepted within 10 days. In addition,
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we had a very high four-month closure rate (with 62% of all reviews being completed within
that timeframe), and an excellent closure rate generally, with 93% of cases being brought to
a conclusion within 12 months. These figures are testament not only to the hard work and
dedication of our staff, but also to the significant levels of cooperation we received from the
majority of public bodies that were dealing with their own particular challenges as a result of
the pandemic.
On 17 June 2021, the Minister for Public Expenditure and Reform, Michael McGrath TD,
announced a proposed review of the FOI Act 2014, with a road map for the review following on
22 October 2021. This year, the Department of Public Expenditure and Reform is due to publish
a consultation paper and undertake a full public consultation on the review of the legislation.
We are fully supportive of the review of the legislation, and have engaged from the outset of
the process with the Department (further details are set out in Chapter 2). While the 2014 Act
has provided the bedrock for a Freedom of Information system that is robust and effective, I
look forward to our continued involvement in the review process throughout 2022 with a view
to bringing about a further improved legislative system of access to information for all.
As in previous years, court appeals had a significant impact on our resources in 2021. Two
cases were heard by the Court of Appeal, following which judgment was reserved. Both
judgments remain outstanding at the time of writing. Three new appeals were made to
the High Court against our review decisions, and two appeals to the High Court which had
commenced before 2021 were also completed during the year. In one of those cases, IPB
Insurance v the Information Commissioner [2017 No. 321 MCA], the Court remitted the matter
back to my Office, on the consent of both parties, for further consideration. In the second
case, the High Court made a judgment that gave welcome clarity on the operation of section
42(f) of the Act (which provides that certain records created or held by the Director of Public
Prosecutions (DPP) and the Attorney General (AG), or either of their offices, are outside the
remit of the FOI legislative regime). In particular, the judgment provided welcome clarity in
the relation to the circumstances in and the extent to which the DPP and AG, or their offices,
can be said to hold a record that they did not themselves create. In its judgment the High
Court upheld our findings in the original review decision. I report further on this judgment in
Chapter 2.
I would like to take this opportunity to pay tribute to my predecessor, Peter Tyndall, under
whose leadership the Office made significant strides in the course of his tenure. The data
presented in this report pays testament to this fact, showing how under Peter’s leadership,
our staff continued to perform at a high level in unprecedented circumstances, processing and
completing increased numbers of applications for review in spite of the challenges presented
by remote working during the pandemic.
Peter enjoyed a distinguished career in public service even before he took on the role of
Information Commissioner and Ombudsman in Ireland, having occupied a variety of senior
positions in housing and social care in Wales. He was Head of Education and Culture for
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the Welsh Local Government Association, Chief Executive of the Arts Council of Wales, and
latterly the Public Services Ombudsman for Wales from 2008 to 2013. He was Chairman of the
British and Irish Ombudsman Association for two years, and was a member of the World and
European Boards of the International Ombudsman Institute (IOI).
Peter took over as Information Commissioner in Ireland at a crucial and challenging juncture,
with the Freedom of Information Act 2014 replacing its 1997 predecessor less than a year into
his tenure. As Commissioner, Peter was called upon to decide upon the release of records in
thousands of individual cases over the years. His decisions have provided guidance on matters
which are frequently complex such as the law of confidence, privacy rights and issues relating
to state security. In particular, he made many important decisions on the release of records in
the public interest. Peter was forthright on the desirability of further review of the legislation,
a topic which I touch on in more detail in Chapter 2.
Peter was extremely well-respected among his Ombudsman peers in other jurisdictions, a
fact that was recognised by his appointment as President of the IOI. I look forward to building
on the excellent work of the Office under his stewardship. I would like to wish Peter a very
long, happy and well-deserved retirement.
I would also like to record my thanks to all of the staff of the Offices of the Information
Commissioner and the Commissioner for Environmental Information, under the leadership
of Senior Investigators Stephen Rafferty and Deirdre McGoldrick, for their hard work,
determination and dedication in delivering a high quality service in a highly challenging and
demanding year.

Ger Deering
Information Commissioner
Commissioner for Environmental Information
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Update from the Director General

On behalf of all the staff of the Office of the Information Commissioner (OIC) and the Office of
the Commissioner for Environmental Information (OCEI), I am delighted to welcome our new
Commissioner Ger Deering and to wish our outgoing Commissioner, Peter Tyndall, all the best
of health and happiness in his retirement.
2021 was another challenging year for both Offices as we continued to adapt to new work
practices. I am pleased that this did not negatively impact on our overall performance, as can
be seen from the high numbers of applications for review that the OIC handled and completed
in 2021 and the highest number of cases ever received and resolved by the OCEI.
2021 also saw our Office complete a number of projects to realise the objectives we set out
in our 2019 - 2021 Strategy Statement. We also began work on our next Strategy Statement
“Strategy 2025”. During 2021 we carried out internal consultation with our staff and external
consultations with our stakeholders. This will be important in informing the direction of the
Office for the next four years.
The OIC and OCEI are two of the six statutory bodies which currently make up our Office.
Each statutory Office has its own staff complement and is supported by a strong “corporate
spine”. This corporate spine contributes to the independence of the OIC and the OCEI and
the independence of the other four statutory offices it supports by providing expertise and
specialist support in a range of technical areas such as ICT, Legal, Communications, HR,
Procurement and Finance. Our staff in these areas provided great support to the OIC and OCEI
teams in order to allow them to deliver high quality services to the customer.
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COVID-19 and the challenges associated with the pandemic meant that our outreach was
somewhat curtailed with presentations and seminars limited for the second year in a row.
During 2021 we did, however, manage to present and contribute to a number of meetings
across various public sector organisations remotely.
We continued to meet our obligations under the Irish Language Act and a number of our
staff participated in Irish language training. I am pleased to see the number of staff who are
willing to improve their and our Office’s level of service through Irish and I note that the OIC
finalised reviews where the applicant identified Irish as their language of choice. Our staff
also participated in Plain English, Equality in the Public Service and Unconscious Bias training
to improve our effectiveness in communicating with our customers.
Perhaps an area in which COVID-19 had its greatest impact was in terms of the project
groups, internal committees and working groups we had established in order to meet various
challenges. These include more environmentally friendly measures in the workplace (through
our Green Team), new work practices and technology (through our Innovation Team), and the
need to embed a proactive approach to Human Rights in our work (through our Public Sector
Duty Committee). Such cross-functional teams thrive on in-person collaboration and as
staff return to the office in 2022, these committees will be re-energised to meet challenging
commitments to reduce our emissions and to further enhance our work practices.
We look forward to working with our new Commissioner to deliver on his priorities for the
coming years.
Elaine Cassidy
Director General
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Chapter 1: The year in review
Your right to information
Freedom of Information
The FOI Act 2014 provides for a general right of access to records held by public bodies and
also provides that records should be released unless they are found to be exempt. The Act
gives people the right to have personal information about them held by public bodies corrected
or updated and gives people the right to be given reasons for decisions taken by public bodies,
where those decisions expressly affect them.
The primary role of the Office of the Information Commissioner is to conduct independent
reviews of decisions made by public bodies on FOI requests, where members of the public are
dissatisfied with responses to those requests. As Information Commissioner, I have a further
role in reviewing and publishing commentaries on the practical operation of the Act.
The FOI Act applies to all bodies that meet the definition of public body in Section 6(1) of
the Act (unless they are specifically excluded or partially excluded under the provisions of
Section 42 or Schedule 1 of the Act). Bodies such as government departments and offices,
local authorities, the Health Service Executive (HSE), voluntary hospitals, and universities
are included. As new public bodies are established, they will automatically be subject to FOI
unless they are specifically exempt by order made by the Minister for Public Expenditure and
Reform.

Access to Information on the Environment (AIE)
The European Communities (Access to Information on the Environment) Regulations 2007 to
2018 provide an additional means of access for people who want environmental information.
The right of access under the AIE Regulations applies to environmental information held by or
for a public authority. The primary role of the Commissioner for Environmental Information is
to review decisions taken by public authorities on requests for environmental information.
Both access regimes are legally independent of each other, as are my roles of Information
Commissioner and Commissioner for Environmental Information.
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Re-use of Public Sector Information
The 2003 Public Sector Information Directive and subsequent amendments established an
EU-wide statutory framework for the re-use of existing information held by public sector
bodies. The 2003 Directive was repealed and replaced by the Open Data Directive, which was
transposed into Irish law in 2021 as the European Union (Open Data and Re-use of Public
Sector Information) Regulations 2021 (Open Data Regulations).
The Open Data Directive covers information collected, produced and disseminated by public
sector bodies across the EU. It relates to a wide range of information such as meteorological,
economic, geographical, business, political, legal, environmental and educational data. The
directive is intended to continue strengthening the EU’s data economy by increasing the
amount of public sector data available for re-use in an open electronic format that can be
freely used, re-used and shared by anyone for any purpose.
The Open Data Directive also imposes certain obligations on public undertakings. These are
organisations entrusted with the provision of certain public services including water, energy,
transport, postal services and public transport services which are funded or governed by
public bodies. Public bodies and public undertakings should, where possible, make public
service information available in accordance with the principle of ‘open by design and default’.
The Open Data Directive also covers high value datasets, certain of which will have to be made
available by public bodies and public undertakings free of charge, in machine readable and
API (Application Programming Interface) accessible format and as a bulk download (where
relevant). The aim is to enhance data-based cross-border innovation and further stimulate
digital innovation.
Under the Open Data Regulations, public sector bodies are obliged to make all existing data
available for re-use in open formats unless access is restricted or excluded. An individual or
a legal entity may make a request for the re-use of existing documents held by public sector
bodies (public undertakings do not have to comply with requests for re-use). The Open Data
Regulations define re-use, regarding documents held by public sector bodies, as the use
of a document by an individual or legal entity for commercial or non-commercial purposes
other than the initial purpose within the public task for which the document was produced.
Under Regulation 15, decisions of public sector bodies to refuse to allow re-use of existing
documents, to impose a charge or to refuse exclusive re-use can be appealed to my Office. The
request regime also does not apply to research data.
My Office received no appeals under the Regulations in 2021.
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Key FOI statistics for the year
This part of Chapter 1 provides more detail on FOI usage during the year under review. Further
information is provided in the tables in Chapter 4.

Number of FOI requests to public bodies 2012 – 2021
Number of FOI requests to public bodies 2012 - 2021
40,000
35,000
30,000
25,000
20,000

FOI Act 2014 introduced

10,000
5,000
0

2012

2013

2014

2015

2016

2017

2018

2019

2020

2021

Number of requests

Figures on FOI usage for the year are supplied by the Department of Public Expenditure
and Reform, the HSE, the Local Authorities FOI Liaison Group, the Department of Health,
the National Federation of Voluntary Bodies and the Liaison Group for the Higher Education
Sector, and are collated by our Office.
Public bodies reported a total of 35,673 requests received in 2021, representing an increase
of 13% on 2020. This sees a reverse in the trend observed in last year’s report, when we noted
that the total number of requests received in 2020 had declined by 21% in comparison with
2019. As we remarked in our 2020 Annual Report, this reduction was most likely related to
COVID-19 and was the first time in nine years that the number of requests to public bodies
had decreased. The increase in requests made to public bodies in 2021, as compared with
2020, represents a return to normal trends. However, the increase in requests made is still a
smaller increase than in previous years. Up until the decrease in requests recorded in 2020,
in the five years following the introduction of the FOI Act in 2014 the number of requests made
annually to public bodies had increased by 42%. Moreover, the number of requests received in
2021 is still 10% below the numbers received in 2019 before the pandemic.
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Top ten bodies who received most requests during 2021
Public body
1

2021

HSE

2020

+-%

10025

8737

+14

HSE South

3171

2503

+27

HSE West

2613

2638

-1

HSE Dublin Mid-Leinster

1716

1228

+39

HSE Dublin North East

1456

1510

-4

HSE National Requests-Corporate

1069

858

+25

2

Department of Social Protection

1733

1706

+2

3

TUSLA - Child and Family Agency

1365

986

+38

4

Tallaght University Hospital

994

539

+84

5

Department of Justice

903

818

+10

6

Dublin City Council

755

712

+6

7

St. James's Hospital

738

827

-11

8

Department of Health

675

480

+40

9

Beaumont Hospital

622

434

+43

10

Children’s Health Ireland

554

445

+24

Sectoral breakdown of FOI requests to public bodies
Voluntary
Hospitals, Mental
Health Services
and Related
Agencies
15.3%

Third Level
Institutions
3%

Other Bodies
1%

Govt. Depts. and
State Bodies
38.9%
HSE
28.1%
Local
Authorities
13.7%

The figures above show the upward trend observed in the number of FOI requests received
by public bodies in 2021. The overall number of requests received by public bodies has been
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reported at a rate of 13% more than in 2020. Reversing the trend seen in 2020, a number of
public bodies in particular experienced a significant increase in requests received over the
course of 2021:
• The Corporate/National section of the HSE experienced a 25% increase in requests
received, while HSE South recorded a 27% rise and HSE Dublin-Mid Leinster 39%. Overall,
the number of requests received by the HSE rose by 14% on the previous year.
• This trend was observable across much of the health service, with the Department of
Health recording a 40% rise, Beaumont Hospital a 43% rise and Tallaght University Hospital
a marked increase of 84% on 2020.
• Having recorded 22% drop in requests received in 2020, Local Authorities reported an
increase of 13% in requests received across the sector in 2021. Sligo County Council
experienced 70% rise in requests received in 2021, while Cork County Council and Limerick
City and County Council saw increases of 53% and 52% respectively.
• The upward trend in the number of requests received was also evident in the education
sector. Third level institutions cumulatively recorded a 23% increase in requests received
for 2021 as compared with the previous year. Dundalk Institute of Technology recorded a
marked rise of 93% on 2020 (58 requests received in 2021 compared with 30 the previous
year), with Trinity College Dublin and University of Limerick recording increases of 54% and
38% respectively. The number of requests received by the Higher Education Authority rose
by 63%.

Types of Request to Public Bodies

2021

19679

15552

442

2020

17780

13418

393

2019

23158

16273

473

0%

20%
Personal

40%

60%

Non-Personal

80%
Mixed

100%
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• 79% of requests made to local authorities were for access to non-personal information.
• 60% of requests made to government departments and state bodies were for access to
non-personal information.
• Of the requests received by the HSE, 82% were for access to personal information.
• 84% of all requests received in the overall health sector, including the HSE and voluntary
hospitals, were for personal information.
See Chapter 4, Tables 6-11, for more details.

Category of requester to public bodies

Others
19.7%

Journalists
19.8%
Business
5.4%

Clients of
public bodies
50.9%

Staff of
public bodies
2.6%
Oireachtas
members
1.6%

The percentage of requests made in 2021 by each category of requester was very similar to
2020. Changes in either direction were largely minor, mostly falling or rising by less than one
percent on the previous year. The exceptions were requests made by journalists, which fell
from 23% in 2020 to 19.8% in 2021, and requests by business groups, which increased to 5.4%
in 2021 as compared to 4% in 2020.
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Release rates by public bodies
Withdrawn or handled
outside FOI
11%
Transferred
2%

Refused
17%

Granted in full
41%

Part-granted
29%

Release rates in 2021 were broadly similar to 2020. The percentage of requests granted in full
or in part in 2021, at 70%, was 1% lower than during the previous year. Table 5 in Chapter 4
provides more detail on release rates by sector.
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Office of the Information Commissioner
caseload
The majority of applications to our Office for review are made by requesters who are not
satisfied with a decision of an FOI body. Decisions we make following a review are legally
binding and can be appealed to the High Court, generally only on a point of law.

Applications to OIC 2019 – 2021
700
600

687
613

584

500
400

511
458

434

300
200
100
0
2019
Applications received

2020

2021

Applications accepted

While 2020 saw a 5% decrease in applications for review accepted compared to 2019, in 2021
this trend was reversed, with applications up 17% on the previous year. In fact, in 2021 we
accepted the highest number of applications in any year since the introduction of the 2014 Act.
While we accept most applications, a number of invalid applications are rejected each year.
Invalid applications arise mainly due to the failure of applicants to avail of internal review of
the initial decision before applying to us for a review.
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Accepted applications – subject matter

457

Refusal of access

15

Statement of reasons
under section 10

8

Amendment
of records under
section 9

14

Decision to
charge a fee

10

Extension of time
under section 14

7

Objections by third
parties to release of
information about them
or supplied by them

Percentage of accepted applications - by type 2019-2021
70
60

63

59

50

53

40

41

30
20

31
24

10

13

10

6

0
2019

2020

2021

Personal

Non-personal

Mixed

An application recorded by ‘type’ indicates whether the applicant is seeking access to records
that are of a personal or non-personal nature, or a mix of both.
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Outcome of reviews by OIC in 2021
We reviewed 498 decisions of public bodies in 2021, an increase of 20% on the number of
reviews completed in the previous year. Of those 498 reviews, 61% were brought to a close by
way of binding decision (a slight decrease from 64% in 2020). The rates in the table below are
similar to those of recent years, with the most notable difference being a 7% reduction in the
amount of decisions of public bodies that we affirmed on review (37% in 2021, down from 44%
in 2020).

4%

Settlement
reached

12%

Decision
annulled

16%

Withdrawn

12%

Decision
varied

37%

Decision
affirmed

19%

Discontinued

It is worth noting that the above figures do not fully reflect the percentage of cases where an
applicant has benefited in some way as a result of seeking a review. Cases are deemed settled
where, at some stage during the course of the review, the public body in question has provided
additional information to the applicant and the applicant does not require a formal decision.
However, it is also the case that many of the withdrawals of reviews by applicants come about
after the public body in question has provided additional information following engagements
with our Office (for instance, by way of releasing additional records or by providing a more
detailed explanation of the searches undertaken for relevant records). Moreover, in some
cases where we have affirmed a public body’s decision, the body may have released additional
records to the applicant in the course of our review. It is our intention to review the use of the
above categories in the coming year, with a view to determining if we can better capture the
full range of work carried out by our investigators in the course of reviews, particularly that
aspect of our work that results in a positive outcome for applicants even in circumstances
where the review does not proceed to a formal decision.
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Age profile of cases closed by OIC (Percentage Rates)
70%
60%

62

57

50%
40%

40

30%

31

20%
10%

7

3

0%
5-12 months

0-4 months

13-24 months

2020

2021

It is gratifying to record that the percentage of reviews closed within a four-month period rose
in 2021, from 57% to 62%. This is especially so given that number had fallen slightly in 2020
compared with 2019 (60% in 2019 down to 57% in 2020). This achievement is all the more
notable when considered in the context of the various challenges we faced during the year as
outlined in my introduction to this Report.

Age profile of cases on hand in OIC at end 2021
150
147

125
100
75
50
25

5

15
18

0
more than 1 yr

between 8 months
& one year

between 6
& 8 months

less than 6 months
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The 185 cases on hand at the end of 2021 represents an increase in the comparative figure
for 2020. However, almost 80% of those cases are less than 6 months old. The percentage of
cases on hand less than six months old at the end of 2020 stood at 65%.

Accepted applications - by public body
83

HSE

8

University
College Dublin

31

Defence Forces

7

Cork City
Council

21

Department of
Justice

7

Department of
Education

19

TUSLA - Child and
Family Agency

7

Office of the Revenue
Commissioners

15

Dublin City Council

6

Cork County Council

14

Department of
Social Protection

6

Fingal County Council

10

University College
Cork

6

Kerry County Council

5

Mayo County Council

10

Department of
Agriculture, Food and
the Marine

6

Medical Council

5

Tipperary County
Council

9

Department of Housing,
Local Government and
Heritage

6

Trinity College Dublin

9

Department of Transport

5

Department of Tourism,
Culture, Arts, Gaeltacht,
Sport and Media

8

Department of Foreign
Affairs

5

Department of an
Taoiseach

8

Irish Prison Service

5

Donegal County Council

8

St. James’s Hospital

5

Dun Laoghaire Rathdown
County Council

177

All other FOI bodies

In 2021, my Office accepted 511 applications for review covering 125 public bodies. Last year
we accepted reviews covering 104 public bodies. It is interesting to note that, after decreasing
from 103 in 2018 to 65 in 2020, the number of applications accepted involving the HSE went
back up in 2021 to 83. We sought information from the HSE as to any possible reason for
this increase. The HSE did not provide any specific explanation for the increase. However, it
indicated that the percentage of the total decisions that it issued in both 2020 and 2021 which
were subsequently appealed to our office was similar (i.e. less than 1%).
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Also of note is the increase in applications accepted involving the Defence Forces (from 17 in
2020 to 31 last year). We sought information from the Defence Forces as to the reasons for
this increase. The Defence Forces said it had experienced a noticeable rise in FOI requests
over the course of 2020 and 2021 compared to 2019, with an increase of between 20 and 30
FOI requests each year. In addition, the Defence Forces also stated that it was engaged with a
particular requestor who had made numerous FOI requests to it and who had appealed 90% of
the decisions issued on the requests to our Office.

Deemed refusals
The FOI Act imposes statutory time limits on public bodies for processing FOI requests.
Specifically, a decision on a request should issue to the requester within four weeks and a
decision on an application for an internal review should issue within three weeks.
Where a public body fails to issue a timely decision either on the original request (first
stage) or on internal review (second stage) as provided for at sections 13 and 21 of the Act
respectively, the requester is entitled to treat the body’s failure as a ‘deemed refusal’ of the
request. Following a deemed refusal at the internal review stage, a requester is entitled to
apply to us for a review.

Deemed refusals at both stages 2017 – 2021
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In previous Annual Reports, my predecessor expressed his concern about the number and
relatively high percentage of deemed refusals by public bodies and expressed a hope for an
improvement in the level of compliance. While 2019 saw a significant improvement across all
stages of reporting on deemed refusals, the picture worsened in 2020 and has not improved in
2021. The percentage of reviews we accepted in 2021 that were deemed refused by the public
body at both stages of the request fell very slightly compared to 2020.
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However, the actual number of reviews we accepted that were deemed refused by the public
body at both stages of the request increased in 2021 in comparison to the previous year.
While a portion of this downturn in performance by public bodies may well be attributable to
difficulties arising from pandemic-related restrictions (as indeed it may have been in 2020), we
are nonetheless concerned and will be giving close attention to this matter in 2022.
31% of reviews accepted by our Office in 2021 were deemed refused by the public body at both
stages of the request, compared to 28% in 2018, 19% in 2019 and 32% in 2020.
43% of accepted reviews were deemed refused at the first stage (the original decision) of the
FOI request during the year. Similarly, 42% of reviews were deemed refused at the second
stage (the internal review). This compares to 50% of accepted reviews that were deemed
refused at the first stage and 45% at internal review stage in 2020. In 2019, 28% were deemed
refused at the first stage and 29% at the second stage.
While the HSE accounted for 43 cases that were deemed refused at both stages, it should
be acknowledged that the 2021 ransomware attack on the HSE impacted, temporarily but
significantly, its ability to access its electronic records.
Chapter 4, Table 18 provides further details relating to deemed refusals.
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In relation to the above table, it is of interest that the number of deemed refusals at both
stages of an FOI request to the Defence Forces (i.e. at both initial request stage and Internal
Review stage of the request) increased from 2 in 2020 to 25 in 2021. We asked the Defence
Forces for the reasons for this increase. In essence, the Defence Forces said that the failure to
issue timely decisions was as a result of factors related to the pandemic.
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Public body - deemed refusal at 2nd stage of FOI request
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Statutory notices issued to public bodies
The FOI Act provides that we can issue statutory notices to public bodies in certain
circumstances. We can issue a notice under section 23 of the Act where we are not satisfied
with the adequacy of the reasons given by an FOI body for its decision on a request. Under
section 45 of the Act, we can issue a notice to require the production of information that we
deem relevant for the purposes of a review. In last year’s report, we remarked on a yearon-year decrease in the number of statutory notices that we issued, and noted that the five
statutory notices issued during 2020 (three under section 23 and two under section 45) was the
lowest number of notices issued since the introduction of the 2014 Act. During 2021, we issued
three statutory notices under section 23 and eight statutory notices under section 45. While it
is disappointing to note this reverse in the downward trend, the ongoing challenges presented
to many public bodies by COVID-19 during 2021 should not be discounted.

Notices issued under Section 23 of the FOI Act
Where a public body decides to refuse a request, whether wholly or partly, it is obliged to
give the requester a statement of the reasons for the refusal. It is not sufficient for the body
to simply paraphrase the words of the particular exemptions relied upon. The decision
should show a connection, supported by a chain of reasoning, between the decision and the
decision maker’s findings. It should generally include any provisions of the FOI Act pursuant
to which the request is refused, the findings on any material issues relevant to the decision,
and particulars of any matter relating to the public interest taken into consideration for the
purposes of the decision.
Where we consider that the statement of reasons given is inadequate, we are empowered,
under section 23 of the Act, to direct the head of the body to provide a statement containing
any further information in relation to the above matters that is in the power or control of the
head.
In 2021, we issued notices under section 23 to the heads of Galway City Council, the National
University of Ireland Galway (NUIG), and Sligo County Council. In each case, we considered
that the original and/or internal review decisions fell short of the requirements of the FOI Act,
and we sought a more detailed statement from the public body in each case.
In the case involving Galway County Council, we considered that the Council’s decision on
the FOI request at issue was inadequate by reason of insufficient explanation given to the
requester regarding the basis on which the Council considered that the information sought
was exempt from release. In its Internal Review decision, the Council cited certain provisions
of the FOI Act as the basis for its refusal of the request, but provided no information as to
the grounds upon which it considered that the information sought was exempt under those
provisions. Nor did it cite the material issues it considered in deciding that these provisions
were applicable. Upon receipt of the section 23 notice, the Council reviewed its response to the
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request, concluding that the records sought ought to have been released in the first instance.
The matter was settled upon the release of the records by the Council.
In the case involving NUIG, it had released certain records in response to the FOI request at
issue. Where redactions were made to the records, NUIG had noted the relevant sections of
the Act on the records in relation to each redaction, and had also included a website link to
the FOI Act. In our section 23 notice, we indicated to NUIG that mere assertions or blanket
claims for exemption were not sufficient, but rather that full, coherent, fact-specific reasoning
should be provided to show how or why the particular information concerned met the criteria
of the relevant exemption provisions. We pointed out that it must also be explained why the
public interest did not justify the release of the records in light of their contents. We also said
we did not consider it helpful to attach a link to the FOI Act without further explanation. In
response, NUIG reviewed its original decision on the request, and issued additional records to
the requester. The matter was subsequently settled without the need for us to issue a formal
decision.
In the final case, Sligo County Council’s decision on an FOI request stated that certain records
were exempt from release on the basis that they were privileged. We considered that this
fell short of the requirement under the FOI Act to provide reasons for the refusal to release
records, and issued a section 23 notice advising the Council that assertions or blanket claims
for exemption were not sufficient, and again outlining its obligation to provide full, coherent
reasoning on the facts of the case as to why it considered the relevant records to be exempt
from release. In response to the section 23 notice, the Council revised its position, releasing a
number of records that it previously had sought to withhold. At the time of writing this report,
the case remained ongoing.

Notices issued under Section 45 of the FOI Act
Under section 45 of the Act, we can require a public body to provide us with any information
in its possession or control that we deem to be relevant for the purposes of a review. It is
important that public bodies provide information in a timely manner, as delays impact on our
ability to comply with the requirement that we issue decisions as soon as may be and, in so far
as practicable, within four months of receipt of applications for review. In the vast majority of
cases, public bodies supply the relevant information we need in a timely manner in order to
progress reviews.
In 2021, we issued two notices under section 45 to the Defence Forces, and one each to the
Competition and Consumer Protection Commission (CCPC), Kerry County Council, Offaly
County Council, Temple Street Children’s University Hospital (CUH), University College Cork
(UCC), and Wexford County Council. In the two cases involving the Defence Forces, which
were linked, we requested certain records that were germane to the reviews at issue. We
subsequently extended the time available for the Defence Forces to provide the records, at its
request. Shortly after the expiration of this extended deadline, the Defence Forces contacted
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us to indicate that it would not be in a position to meet the revised submission date. We issued
two section 45 notices the same day (one on each case file), requiring the Defence Forces to
provide us with the records sought within seven days. The records were duly received within
this period.
In the case involving the CCPC, it contacted us upon the commencement of our review to
indicate that its legal department did not wish to provide us with certain records that it
considered to be legally privileged. We duly issued a section 45 notice requiring the CCPC to
provide the records at issue to us within seven days. The records were received and the review
proceeded to a formal decision.
In the case involving Kerry County Council, we requested submissions from the Council which
we deemed necessary for us to progress the review. When no submissions were received by
the due date, and when a number of email reminders from this Office elicited no response,
we issued a section 45 notice requiring the Council to provide us with the information sought.
The Council subsequently furnished us with submissions and we were able to proceed with the
review.
In the case involving Offaly County Council, we engaged in several exchanges of
correspondence with the Council in an effort to obtain the relevant information we required
to conduct our review. A number of exchanges were necessary as the Council did not provide
sufficient information in response to our initial request for submissions to allow for the review
to be brought to a conclusion. Subsequently, we sought specific information from the Council
that we required in order to progress the review. When we did not receive a response within
the required time, and given that we had first sought a submission from the Council on a date
almost three months prior, we issued a section 45 notice to obtain the outstanding information.
The records were subsequently provided by the Council, enabling the review to proceed.
In the case involving Temple Street CUH, the applicant had not received a response within the
statutory timeframe to his application for an internal review of CUH’s initial decision on his
FOI request. This constituted a deemed refusal of the applicant’s request, in respect of which
he sought a review by our Office. We sought information from CUH on its position in relation
to the request. Although a representative of CUH contacted us by telephone on the deadline
date for receipt of the information, no confirmation was received of CUH’s position. We
contacted CUH again a week later, but again no confirmation of its position was received. We
issued a section 45 notice requiring the provision of the information within seven days. In our
cover letter accompanying the notice, while we acknowledged that CUH had faced significant
challenges arising from the pandemic and the cyber-attack on the HSE, we also noted that
over six months had passed since the applicant had first submitted his request and he had
received no decision on his request. CUH subsequently provided confirmation of its position to
the applicant and copied us with the correspondence. On the basis of the information provided
to the applicant we were able to close our file on the matter.

Information Commissioner
Annual Report 2021

The case involving UCC was similar to the case involving CUH. The applicant had applied to
our Office for a review of the deemed refusal of his FOI request. We wrote to UCC requesting
confirmation of its position in relation to the request. On the date that such confirmation
was due, UCC contacted us to request a four-week extension of the time in which to provide
it. We considered that we were not in a position to accede to this request and issued a
section 45 notice requiring it to provide the information within seven days. In our cover letter
accompanying the notice, although we acknowledged the existence of certain difficulties
that had impacted on UCC’s ability to respond, we noted that the applicant had received no
response to his request in over four months, and that UCC had statutory responsibilities that it
was required to meet. UCC subsequently provided us with the information sought and we were
in a position to close our file on this basis.
In the case involving Wexford County Council, we had sought various information from the
Council relevant to its argument, pursuant to section 15(1)(a) of the Act, that certain records
that the applicants claimed should be on their file did not exist. However, the Council’s
responses were not sufficient to allow us to make a decision on its application of section 15(1)
(a). We wrote to the Council requiring a response to a number of specific questions, and
advised that unless we were provided with the required information within seven days, we
would consider taking further steps to require the provision of such information. Although
the Council acknowledged receipt of our request for information, no substantive response
was forthcoming. Accordingly, we issued a section 45 notice requiring the Council to provide
the information sought within seven days. The Council subsequently provided the information
sought, enabling us to progress the matter.
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Statutory Certificates issued by Ministers
Section 34 of the FOI Act
Where a Minister of the Government is satisfied that a record is an exempt record, either by
virtue of section 32 of the Act (law enforcement and public safety), or section 33 of the Act
(security, defence and international relations) and the record is of sufficient sensitivity or
seriousness to justify his or her doing so, that Minister may declare the record to be exempt
from the application of the FOI Act by issuing a certificate under section 34(1) of the Act.
Each year, Ministers must provide us with a report on the number of certificates issued and the
provisions of section 32 or section 33 that applied to the exempt record(s). We are required to
append a copy of any such report to our Annual Report for the year in question.
Section 34(13) of the Act provides that
“Subject to subsections (9) and (10), a certificate shall remain in force for a period of 2 years
after the date on which it is signed by the Minister of the Government concerned and shall
then expire, but a Minister of the Government may, at any time, issue a certificate under this
section in respect of a record in relation to which a certificate had previously been issued …”
We have been notified of the following certificates renewed or issued under Section 34 in 2021:
Five certificates were renewed by the Minister for Justice.
All certificates referred to above fall for review in 2023.
Copies of the above notifications are attached at Appendix I to this Report.

Review under section 34(7)
Under section 34(7) of the Act, the Taoiseach and the relevant Government Ministers must
review the operation of section 34(1) each year, following which our Office is generally notified
of the outcome of the review. At the time of writing, we have not been notified of the outcome
of the most recent review undertaken.

Information Commissioner
Annual Report 2021

Office Developments in 2021
Human Rights – Public Sector Duty
The Irish Human Rights and Equality Commission Act 2014 introduced a positive duty on public
bodies to have due regard to human rights and equality issues. We are committed to providing
a service to all clients that promotes human rights and their right to equal treatment. We have
adopted a proactive approach to implementing this duty. Our approach is underlined by our
core organisational values which include independence, customer focus and fairness. These
are evident in both the culture of the office and our internal policies and procedures.
In 2018, we established a cross-organisational working group on our public sector duty
(we are one of a number of constituent Offices coming within the Vote of the Office of the
Ombudsman). The group considered the human rights and equality issues relevant to our
functions and identified the policies, plans and actions needed to address these. On foot of
this, a Public Sector Duty Committee was established and an Equality Officer appointed. The
Committee has made considerable progress since 2018. It introduced an e-learning module
on Human Rights and Equality for new staff members, reviewed all communications in the
Office, introduced a revised internal communications strategy utilising the availability of needs
assessments and assistive technologies, and enhanced the accessibility of our Offices for staff
and visitors.
During 2021 our Public Sector Duty Committee and Equality Officer continued to work to
embed the public sector duty into our core strategy and statutory functions. Treating all
people with respect and dignity is a cornerstone of our culture and this will be reflected in our
‘Strategy 2025’, which we expect to launch shortly.

Irish Language Scheme
In 2019, our Office and the Office of the Ombudsman jointly prepared and published our
fourth language scheme under the Official Languages Act 2003. As part of that scheme, we
are committed to bringing its provisions to the attention of the public in a number of ways,
including by reporting in my Annual Reports on the scheme itself and subsequent updates on
the delivery of commitments on particular services. The scheme (available on www.oic.ie) is in
place for a period of 3 years from 8 April 2019, or until a new scheme has been approved. Work
is underway on the preparation of a new scheme.
During 2021, we finalised one review where the applicant identified Irish as their language
of choice. We also processed three other applications for review where the applicant had
engaged with the FOI body through Irish, but made their application to my Office in English. We
dealt with a small number of enquiries in Irish.
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Chapter 2: OIC activity in 2021
In this Chapter, we set out a summary of some of the key OIC activities and issues concerning
the operation of the FOI Act that arose during the year.

COVID-19 and the processing of FOI requests
As in 2020, the ongoing effects of the COVID-19 pandemic affected the provision of FOI
services across the public sector in 2021. Most public bodies continued to make significant
efforts to ensure continuity of public service while remote working conditions became the
norm for many such organisations. Alongside the common challenges placed upon all public
bodies by the pandemic, some public bodies continued to face increased demand for core
services, particularly those on the front line.
Last year’s annual report highlighted the fact that the Central Policy Unit (CPU) of the
Department of Public Expenditure and Reform had, in 2020, published detailed guidance for
public bodies dealing with FOI requests during the pandemic, with a view to assisting them
in ensuring that they continued to process requests to the greatest extent possible. It noted
that requests must be responded to within the statutory deadlines and that the Act does
not provide for the extension or abridgement of those statutory deadlines. However, it also
urged requesters to take a pragmatic and proportionate approach to their use of FOI in light
of the resourcing and operational issues being faced by organisations in responding to an
unprecedented public health challenge, and to engage with bodies with a view to reaching a
satisfactory arrangement, where possible.
In 2021, we came across a number of cases of public bodies citing COVID-related difficulties
as a reason for being unable to respond to FOI requests within the statutory timeframes. An
example of such a case forms the basis of one of our case studies in Chapter 3. However, I
am glad to say that, just as in 2020, we also observed admirable efforts on the part of public
bodies to ensure continuity of FOI services over the course of 2021. We have continued to
engage closely with public bodies and, where it appeared reasonable in the circumstances,
we adopted a slightly more flexible approach in the setting of deadlines for responses. By
and large, this approach ensured that public bodies provided substantive submissions by the
agreed deadline, rather than presenting their arguments in a piecemeal fashion. In turn, we
were able to maintain relatively streamlined operations, in spite of the challenges arising as
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a result of the pandemic. The fruits of these efforts are evident in the number of cases closed
in the year, and the percentage of reviews completed within four months of receipt of the
applications for review.
I am pleased to say that we did not experience any significant deterioration in our
engagements with public bodies in 2021. This is a testament to the professionalism and
commitment shown by public sector staff in the face of the challenges they have grappled with
in the past year.

Review of the FOI Act
Some three years or so after the passing of the FOI Act 2014, my predecessor suggested
that a formal review of the FOI Act should be considered. He said at the time that postlegislative scrutiny allows for the examination of whether legislation has met the intended
policy objectives and if it has done so in the most effective and efficient manner. He was of
the view that there were certain aspects of the Act that would benefit from amendment and
I agree. The announcement in June 2021 by the Minister for Public Expenditure and Reform,
Michael McGrath TD, that work would commence on a review of the FOI Act, provides a good
opportunity for pursuing improvements to the legislation.
Following Cabinet approval for the review of the Act in September, the Department of Public
Expenditure and Reform published a roadmap for the review in October 2021. I understand
that an initial scoping survey has already been carried out and the Department intends to
publish a consultation paper and seek detailed submissions. A full public consultation is due
to take place this year.
I am pleased to note that in announcing the review, the Minister stated that it was timely to
consider the ways in which better transparency in public administration could be achieved. I
am also pleased to note that the Department indicated at an early date that the process for the
review would be collaborative. We are very happy to engage as fully as possible in this review.
As the office responsible for enforcing the provisions of the FOI Act, we have a unique insight
into the operation of the legislation, and I hope that the amendments we have suggested in
our engagements with the Department to date will be considered in the course of the ongoing
review.
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OIC outreach programme 2021
Our outreach programme consists of three strands:
• Increased direct engagement with FOI decision makers through various fora, including
presentations and seminars,
• Increased direct engagement with public bodies through section 44 investigations and the
development of a self-audit toolkit, and
• Increased engagement with public bodies at senior management level.
Again, COVID-19 and the challenges associated with the pandemic meant that presentations
and seminars were limited for the second year in a row. However, during 2021 we managed
to present and contribute to a number of meetings across various public sector organisations
remotely, and we hope that an easing of COVID-related restrictions throughout 2022 will
enable us to continue and expand our outreach activities.
In 2021 we continued to operate our Twitter account (@OICIreland), launched in 2020, as a
means of informing the public and practitioners alike about our work and the importance of
the rights provided for under the FOI Act.
My predecessor undertook a section 44 investigation in 2019 into compliance by FOI bodies
with the statutory timeframes for processing requests and the requirement to provide
adequate reasons for refusing requests. Five bodies were investigated, namely the Defence
Forces, Dún Laoghaire-Rathdown County Council, the Office of the Revenue Commissioners,
TUSLA – Child and Family Agency, and University College Dublin. I am glad to say that a
number of the bodies concerned made significant progress in realising positive change in
2021, with TUSLA continuing to make significant inroads in implementing the measures it
identified to streamline its FOI services on foot of our section 44 investigation. I will continue
to monitor the implementation of the recommendations of the report that followed the
investigation.
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Section 6 determinations
Bodies are deemed to be public bodies for the purposes of the FOI Act if they fall within one or
more of the categories described in section 6(1) of the Act. Where a dispute arises between a
body and my Office as to whether or not it is a public body, we must submit the dispute to the
Minister for Public Expenditure and Reform for a binding determination (section 6(7) refers).
The Central Policy Unit (CPU) of the Department of Public Expenditure and Reform published
a policy and procedures document in 2016 (the CPU Policy) for dealing with such disputes.
In relation to section 6 determinations, I support the position of my predecessor, who
considered the current dispute resolution process to be wholly unsatisfactory. He expressed
his concern about the practical operation of the process on a number of occasions during
his tenure. He pointed out in our 2019 and 2020 Annual Reports that there was an ongoing
issue regarding the time taken to resolve disputes. Unfortunately, this problem has persisted.
The CPU Policy envisages that the determination of the Minister for Public Expenditure and
Reform will be given within twenty-five working days of receipt of a request by my Office for a
determination.
However, in 2020 we had cause to engage directly with the CPU in relation to significant delays
in the issuing of determinations concerning three specific bodies, namely:
• The Office of the Secretary General to the President,
• Carlow Arts Centre Limited, and
• Kilkenny Abbey Quarter Development Limited.
As set out our 2020 Annual Report, the determination in respect of the Office of the Secretary
General to the President has been outstanding since May 2018, when we were informed that
the Minister for Public Expenditure and Reform had reopened an earlier determination from
2017, apparently on the advice of the Attorney General. On the question of whether Carlow
Arts Centre Limited is a public body for the purposes of the Act, we have been awaiting the
Minister’s determination since January 2019, while the determination in respect of Kilkenny
Abbey Quarter Development Limited has been outstanding since January 2020.
While I fully appreciate that the issues arising in such cases are often complex and may
require detailed legal analysis, the delays of the nature encountered in the above cases are
inordinate, particularly in the case of the Office of the Secretary General to the President.
In correspondence with us on the matter during 2020, the CPU outlined its view that the
operation of the dispute resolution mechanism was unsatisfactory and that it had brought the
matter to the attention of the Minister. We engaged further with the Department during 2021
seeking an update on the resolution of the three cases outlined above and the operation of the
CPU Policy.
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These delays are unacceptable and, while I acknowledge that the Department has initiated
a review of the CPU Policy during 2021, at the time of writing we are still awaiting a
determination in relation to these three bodies. I do not understand why a determination has
been delayed in the cases currently before the Minister, nor do I consider that a review of the
dispute resolution process should be necessary to allow for their finalisation.
While I welcome the initiation of a review of the FOI Act, it is unclear at this time when
the review will be finalised, and whether any changes to the Act that might follow will
address the problems we have highlighted concerning the section 6 determination process.
Notwithstanding any legislative amendments that may address the flaws in the current
process, I see no reason for further delaying the determination of the three bodies referred to
above. As we have highlighted on a number of occasions, in each of the three cases at issue,
a requester has been left without a substantive response and with no indication as to when a
decision will issue on the FOI request made. It is not reasonable to further delay the issuing of
a determination pending a review of the FOI Act.
I am optimistic that the Department’s review of the Act, and any re-examination of the section
6 determination process carried out as part of that review, can facilitate the changes that are
necessary to bring clarity, going forward, to the procedure for determining which bodies are
subject to the FOI Act. We are happy to continue to engage with the Department in this regard.
However, the review of the Act should have no impact on the determinations currently before
the Department.

Section 41 of the FOI Act - non-disclosure
provisions
Section 41 of the Act provides for the mandatory refusal of access to records whose disclosure
is prohibited, or whose non-disclosure is authorised, by other enactments, apart from those
cited in the Third Schedule to the Act.
Under section 41, all Government Ministers are obliged to furnish to a Joint Committee of both
Houses of the Oireachtas a report on the provisions of any enactments within their respective
area of governance that authorise or require the non-disclosure of records, specifying whether
they consider any of the provisions should be amended, repealed, or added to the Third
Schedule. Under section 41(6), reports must be furnished to the Joint Committee within 30
days of the fifth anniversary of the day on which the last report was furnished. The most recent
reports were due to be furnished by May 2019. Ministers are also required to lay their reports
before the Oireachtas and to furnish my Office with a copy. I am entitled to furnish my opinion
and conclusions on the reports to the Joint Committee and, indeed, must do so if requested by
the Joint Committee.
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Separately, section 41 provides that, if authorised by both Houses, the Joint Committee must,
from time to time, review the operation of any non-disclosure provisions and furnish to each
House a report of the results of its review. While this is not a formal requirement that the Joint
Committee must review the various reports submitted by the Government Ministers every five
years, the submission of such reports presents an ideal opportunity for such a review. The
Joint Committee may include in its report recommendations in relation to the amendment,
repeal, or continuance in force of any provision.
While we have no role in the enforcement of the requirement to furnish such reports, in
previous Annual Reports my predecessor has noted the consistent failure of Government
Departments to meet the five-year deadline for submission of their reports. In his 2020
Annual Report, my predecessor noted that he had written to the Joint Committee on 19 May
2021 to inform them that he would not be furnishing it with a report of his consideration of
the Departmental reports that were due for consideration in 2019 due to the failure of some
Departments to submit their reports to this Office. In my view, the periodic review of nondisclosure provisions is a very important mechanism for ensuring that such provisions remain
relevant and appropriate. We intend to pursue this matter with the Department of Public
Expenditure and Reform in the course of its review of the FOI Act.

Appeals to the Courts
A party to a review, or any other person who is affected by a decision of my Office, may appeal
to the High Court on a point of law. A decision of the High Court can be appealed to the Court
of Appeal.
Three new appeals of decisions were made to the High Court in 2021, two by the applicants
in the given reviews, and one by the public body in question, the Investment and Development
Agency (IDA).
There were no new appeals to the Court of Appeal in 2021. Two Court of Appeal cases that
were commenced in previous years were heard by the Court of Appeal, with the judgments
reserved in both. No new appeals to the Supreme Court were made during the year.
Two High Court appeals were concluded during the year. In the first, IPB Insurance, in its
capacity as an affected third party, appealed our decision in case 170136, dated 15 September
2017, to the High Court. Following the judgments of the Supreme Court in the UCC1 and
Minister for Communications, Energy and Natural Resources2 cases, we believed it would be
prudent to re-examine this case in light of the guidance provided. The case was remitted to
this Office on consent of all parties involved and remains under our consideration.

1
2

[2020] IESC 57 [58]
[2020] IESC 57 [59]
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The second case involved an appeal by the Office of the Director Public Prosecutions against
the decision of my Office and was dismissed. The judgment in that case is summarised below,
and the full judgment is available on our Office website at www.oic.ie.

High Court Judgment – DPP and the Information Commissioner
[2018 75 MCA]
Background and Issue:
The High Court delivered its judgment on 10 December 2021. The applicant in this case had
sought access to the correspondence held by the Department of Public Expenditure and
Reform where the Office of the Director of Public Prosecutions (the DPP) sought to increase
the normal rates of fees paid to barristers and solicitors in court cases. The Department had
refused access to the majority of records it identified as coming within the scope of the request
under section 42(f) of the Act. That section provides that the FOI Act does not apply to a record
held or created by the DPP, other than a record relating to general administration.
In our decision we found that section 42(f) applied to those records that were held by the
Department comprising requests by the DPP to sanction payment of increased fee rates in
certain cases, on the ground that the records had been created by the DPP. However, we found
that the copies of the Department’s responses to requests by the DPP to pay increased fees
were not captured by section 42(f). We considered that such records were not created by the
DPP and were clearly held by the Department as opposed to the DPP.
The DPP appealed our decision to the High Court. In essence, it argued that the exclusion
provided by section 42(f) of the original versions it held of the Department’s responses
extended to the copies held by Department.

Conclusions of the Court
The Court dismissed the DPP’s appeal. The Court concluded that we had properly interpreted
section 42(f) to mean that the Department’s copies of its responses to requests by the DPP to
pay increased fees to legal counsel were not captured by that section. The Court found that the
fact that the DPP may hold original copies of those records did not mean that the exclusion in
section 42(f) applied to copies of those records that may be held by another public body.
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Chapter 3: Decisions
Formal Decisions
My Office reviewed 498 cases in 2021, of which 305 (61%) were concluded by issuing a formal
decision in the review.
The table below provides a percentage comparison of the outcomes of the reviews that were
completed by way of formal decision in 2021.
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The remaining reviews were closed by way of discontinuance, settlement or withdrawal. For
a three-year comparison of the outcome of all reviews completed in the year, see Table 15,
Chapter 4.

Decisions of Interest
The cases in this Chapter represent a sample of cases we reviewed during the year that were
concluded by way of a formal decision. All formal decisions issued by my Office are published
in full at www.oic.ie.
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Decisions related to COVID-19 measures
Throughout the year, we received a number of applications for review of decisions taken by
FOI bodies on FOI requests related to measures put in place to tackle the COVID-19 pandemic,
and in particular in relation to the extent to which these measures had been complied with in
certain high profile settings.

Compliance with COVID-19 guidelines in the Houses of the Oireachtas – Case
OIC-105916
In this case the applicant sought access to copies of any records held by the Houses of the
Oireachtas Service (the Service) relating to failures to adhere to social distancing or other
COVID-19 public health measures in the Leinster House complex and/or the Convention
Centre Dublin. In the circumstances of the pandemic, members of an Oireachtas COVID-19
compliance team had engaged in day-to-day monitoring to ensure that measures such
as social distancing and respiratory and hygiene protocols were being implemented and
maintained throughout the Oireachtas complex.
Originally, the vast majority of the request was refused by the Service on the basis of a number
of exemptions set out in the FOI Act. However, following our engagement with the Service it
granted access to the majority of records, with certain information withheld on the basis that
it was personal information. In particular, access was refused to the names of Oireachtas
Members, staff, and political staff in the records as well as other personal information relating
to these individuals.
In our decision, we found that the disclosure of the names of the Oireachtas Members, staff
and other individuals referred to in the records would involve the disclosure of personal
information and that section 37(1) of the Act applied to this information. We also found that the
disclosure of certain locations would allow for the identification of individuals and that section
37(1) also applied to that information. In considering whether, on balance, the public interest
in granting access to the information at issue outweighed the right to privacy of the individuals
to whom the information related, we found that it did not. We noted that the Service had
released a significant amount of information concerning the level of adherence to COVID-19
public health measures in the Leinster House complex and/or the Convention Centre and
that the disclosure of that information would allow readers of the records to draw their own
conclusions in relation to the matter.
However, we were not satisfied that the party affiliations of the Oireachtas Members in one
record could be said to be personal information and directed that this information be released.
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Whether a transcript of a meeting between former Chief Justice Susan
Denham and Justice Seamus Woulfe was ‘held’ by the Judicial Council – Case
OIC-104934
The background to the request in case OIC-104934 was a well-publicised event in which past
and present members of the Oireachtas attended a gathering of the Oireachtas Golf Society,
allegedly in breach of the COVID-19 public health advice that was in place at the time. On 25
August 2020, the Supreme Court requested the retired Chief Justice Susan Denham to carry
out a review of Justice Seamus Woulfe’s attendance at the event and to answer a number
of questions relating to that attendance. Justice Denham met with Justice Woulfe on two
occasions in September 2020 and following these meetings she prepared a report, along with
a number of appendices, that was provided to the Supreme Court. The Judicial Council – a
body established in 2019 to ensure, among other things, high standards of conduct among
judges and public confidence in the judiciary – decided to publish the report, along with the
redacted transcript of the first meeting. However, it decided not to publish the transcript of the
second meeting between former Chief Justice Denham and Justice Woulfe.
The applicant subsequently submitted a request to the Judicial Council for a copy of the
transcript of the second meeting. The Judicial Council argued that it did not hold the record
concerned within the meaning of section 11(1) of the Act. Notwithstanding that position, the
Council also made reference to the provisions of sections 35(1)(b) of the Act and said that to
publish the transcript would be to breach a duty of confidence provided by law.
The meaning of records ‘held’ has previously been considered by the courts. In Minister
for Health v Information Commissioner [2019] IESC 40 (commonly known as the Drogheda
Review case) the Supreme Court found that for a record to be held within the meaning of the
equivalent provision of the 1997 Act, the public body must be in lawful possession of the record
in connection with, or for the purpose of, its business or functions and must also be entitled to
access the information in the record.
In this case, the Judicial Council argued that it could not be said that it held the transcript
within the meaning of the FOI Act. It argued that the review had been undertaken by the
former Chief Justice at the request of the Supreme Court, a body not subject to FOI, and that
the Judicial Council had no role in the initiation of the review. It also argued that the record
was provided to it for an extremely limited purpose; i.e. to decide on publication, and that it
could not be said to have been furnished with the transcript for the purpose of its ‘business or
functions’.
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In our decision we found that, even if it was considered that the Judicial Council was in
possession of the record for a limited purpose, i.e. to decide on publication, it could not be
said that it was not in possession of the record in connection with, or for the purposes of, its
business or functions. We found that the Council was entitled to access the information within
the record and clearly did so. We therefore found that the Judicial Council held the record
at issue for the purposes of the Act. However, following consideration of the applicability of
section 35(1)(b) to the transcript we found that the Council was justified in refusing access to
the record on the basis that its release would constitute a breach of a duty of confidence owed
to Justice Woulfe.
We accepted that the meeting between former Chief Justice Denham and Justice Woulfe
was essentially an opportunity for Justice Woulfe to make comments on a draft report which
preceded the report that was ultimately submitted by Justice Denham and published. We
accepted that Justice Woulfe and his legal adviser furnished their comments to Justice
Denham in confidence and in circumstances where they reasonably understood that the
confidentiality of such information would be maintained.

Decisions related to the disclosure of personal information
Many of the applications for review that come before us require us to consider whether the
records sought are exempt from release on the basis that their release would involve the
disclosure of personal information of third parties. Section 37(1) of the Act provides that
(subject to the other provisions of section 37) an FOI body shall refuse a request if access to
the record concerned would involve the disclosure of personal information relating to third
parties. Section 2 of the Act defines the term “personal information” as information about an
identifiable individual that either (a) would, in the ordinary course of events, be known only
to the individual or members of the family, or friends, of the individual or (b) is held by an FOI
body on the understanding that it would be treated by the body as confidential. Section 2 also
details fourteen specific categories of information which is personal without prejudice to the
generality of the foregoing definition.
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Whether certain company records comprised the personal information of its
owner – Case OIC-101883
This case concerned the refusal of the Property Service Regulatory Authority (PRSA) to
release its correspondence with a business which the applicant had complained was providing
property services relating to an apartment complex without a license. The PRSA withheld
certain records pursuant to section 37(1) of the Act.
The applicant argued that his request did not relate to natural persons and that it was difficult
to see how the records could contain personal information. In essence, he was of the view
that the correspondence at issue would mostly relate to the information he provided and the
relevant legal provisions and queries raised by the PRSA.
We found that the information in the records at issue related to the business owner owning
a property in the development, his financial affairs and his employment history among
other things, and that this comprised his personal information. We made this finding in
circumstances where the business was in the owner’s name and where the owner was listed
as the sole managing partner on the business website. We further noted that the records
sought concerned a complaint that the business in question was providing a property service
without a licence, which carries a penalty of a fine or imprisonment or both under the
Property Services (Regulation) Act 2011. Our understanding was that if the business was
found to be operating in breach of the 2011 Act and a prison term was imposed, the named
business owner would have had to serve the sentence personally. Accordingly, we found that
the information in the relevant records was personal information relating to the owner of the
business in question, and as such the PRSA was justified in refusing access to the records.

Whether audio/ visual recordings of members of the public, council officials
and elected Members attending public meetings comprised the personal
information of the attendees – Case OIC-110190
This case related to a request for access to audio and video recordings of Special Planning
Meetings (SPMs) held by Meath County Council (the Council). The meetings were attended (in
person and, due to COVID-19 restrictions, remotely via video link) by Council officials, elected
Members, and members of the public. The Council argued that the records were exempt from
release under various provisions, including section 37(1).
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We found that the records were not exempt under section 37(1). In relation to the members
of the public who had attended the meeting, we held that the disclosure of the fact that they
attended public meetings would not constitute the disclosure of personal information for
the purposes of the Act, as it was not information that (a) would, in the ordinary course of
events, be known only to the individual or members of the family, or friends, of the individual,
or (b) was held by an FOI body on the understanding that it would be treated by that body as
confidential. In circumstances where the SPMs at issue were held publicly, no individuals who
attended could have had any expectation that their attendance would be treated by the Council
as confidential.
In relation to recordings of Council officials and elected Members, we found that this
information fell outside the definition of personal information in section 2 of the Act, by
virtue of the fact that it fell within the scope of the exclusion to that definition provided for in
Paragraph (I) of section 2. This provides, among other things, that the definition of personal
information excludes:
• the name of any individual who holds or held a position as a staff member, or any other
position remunerated from public funds, in an FOI body,
• information relating to the position or its functions or the terms upon and subject to which
the individual occupies or occupied that position, or
• anything written or recorded in any form by the individual in the course of and for the
purpose of the performance of the functions of the position.
We found that the Council officials and elected Members were, by way of their attendance and
participation at the SPMs, fulfilling their official functions as members of staff of the Council,
and/or as holders of office remunerated from public funds in the Council, so as to bring the
recording of said attendance within the scope of the exclusion in Paragraph (I) of section 2.
We distinguished this case on its facts from two of our previous decisions on which the Council
sought to rely. In both of those earlier decisions, the records comprised security footage,
with such recordings generally made with a view to acting as a security measure and for the
purpose of providing evidence in the event of a breach of security or some other such incident.
As such, any individuals who happened to be included in such footage would have had an
understanding that their images as captured by the recordings would have been treated as
confidential. We held that this was distinct from the information at issue in this case, where
the Council officials and elected Members attended the SPMs pursuant to their employment
roles and/or statutory functions within the Council. We determined that any active participation
by those officials and elected Members was not only pursuant to the performance of these
functions, but was actively intended to be placed on the record pursuant to their performance
of these functions.
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Decisions related to information that might endanger a person’s
life or safety if released
During 2021, we were required to decide a number of cases in which the public body in
question sought to withhold access to the records sought on the basis of section 32(1)(b) of the
Act. Section 32(1)(b) provides that an FOI body may refuse to grant a request if it considers that
access to the record concerned could reasonably be expected to endanger the life or safety of
any person.

Whether Cork County Council was entitled to redact records relating to the
seizure of an applicant’s dogs – Case OIC-100989
This case had its background in the seizure by Cork County Council (the Council) of dogs
belonging to the applicant on foot of a court order. The applicant subsequently made an FOI
request seeking access to any information on the whereabouts of her dogs, including their
condition, health, etc. The Council part-granted the request and, in addition to citing other
provisions of the FOI Act, relied on section 32(1)(b) of the Act to withhold certain information
contained in the records. In particular, the Council redacted the names and initials of the dog
warden/pound keepers, the locations of the pounds where the dogs were initially placed, and
the names and addresses of the two organisations that rehomed the dogs from the Council,
under section 32(1)(b).
In its submissions, the Council argued that it had serious concerns for the safety of the
operators of the dog pounds and that of their families should their identities and locations be
disclosed. It said that the relevant pounds were operated by private individuals on behalf of the
Council, and that considerable animosity and threats to personal safety had been expressed
on social media towards them. It said that members of the public had in the past engaged
in serious online abuse, posting various videos online making defamatory statements about
staff working on behalf of the Council, making threats against these members of staff, and
encouraging others on social media to engage to ‘bring staff down’.
The Council added that a particular instance of this was reported to the Gardaí as the staff
involved were very fearful for their safety and that of their families at the time as they were
partially named on social media. The Council argued that it was reasonable to protect its staff
by ensuring that members of the public were not made aware of the names and locations of
the pound keepers, dog wardens and/or locations of the pounds involved in order to protect
them from any possibly aggrieved previous owners.
In our decision, we accepted that the Council had satisfactorily explained the nature of the
harm that could arise by the release of the names of the dog wardens/pound keepers and
the locations of the pounds where the dogs were initially placed, and that it had satisfactorily
shown that its expectation of that harm arising was reasonable.
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The Council also argued that the names and locations of the two organisations involved
in rehoming the dogs should be redacted under section 32(1)(b). Both were non-profit
animal rescue organisations that rehome dogs on behalf of the Council. One was now solely
responsible for pound/rehoming facilities operated on behalf of the Council, and it was
well-known that this organisation was responsible for rehoming animals to new owners.
The second organisation was consulted as part of our review and had no objections to the
identifying information being released. We determined that the disclosure of the identity of the
organisations in question and their addresses as contained in the records at issue could not
reasonably be expected to endanger the life or safety of any person, and as such section 32(1)
(b) did not apply to those parts of the records.

Whether Carlow County Council was justified in refusing access to the
inspection records of a particular dog breeding establishment on the basis of
section 32(1)(b) of the FOI Act – Cases OIC-58674 and OIC-58957
Two cases that came before us for review this year concerned requests for access to records
comprising inspection reports relating to a named dog-breeding establishment. This
establishment had been subject to four inspections by Carlow County Council (the Council).
Ultimately, the dog-breeding establishment was closed and the owner prosecuted for animal
cruelty, resulting in a custodial sentence being handed down. There was significant media
coverage at the time of the proceedings. The Council refused access to the records sought
under section 32(1)(b) of the Act on the grounds of concern for the safety of persons who
carried out the inspections.
In its submissions, the Council stated that there was an atmosphere of mob mentality during
the trial of the owner of the dog-breeding establishment, and that the inspectors of the
establishment had a very real fear that if they were publically named, then they and their
families may be considered targets. A third party with whom we consulted in the course of our
review stated that his family endured horrendous abuse on social media in connection with the
reports. He stated that he would fear for himself and his family if the inspection reports were
released into the public domain.
In the past, we had issued decisions in a number of cases where applicants have requested
records of all inspections carried out at dog-breeding establishments during a certain period
of time. In many of those cases, the relevant public body redacted information that would
identify individuals and released the remainder of the records. This case was somewhat
different in that the applicant had requested records in relation to a particular dog-breeding
establishment and had included the name and address of the owner of the establishment in
her FOI request. The Council refused access to the records in their entirety. However, even
if the Council had redacted the name of the owner of the establishment, he would still be
identifiable, due to the manner in which the FOI request had been worded.
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In our decision we stated that, while we fully appreciated the applicant’s desire for
transparency around the Council’s performance of its inspection functions, the question
we had to decide was whether or not it was reasonable that release of the inspection
records could endanger the life or safety of any person. While we accepted that some of the
information outlined was publicly available, we found that the release of the unredacted
records would disclose more than that already available. The issue, we held, was not that the
release of the identities of the Inspectors and the owner of the dog-breeding establishment
could give rise to the harms identified, but rather whether or not the release of the identities
of these individuals coupled with the information contained in the various reports could do so.
We found that this was a case that had already resulted in more than simply “unwarranted
attention”. We were satisfied that there had been considerable social media backlash against
both the inspectors and the family involved in the case. Our view was that the submissions
from the Council and third party, outlining significant threats and damage to property, of which
the applicant was made aware, demonstrated that an expectation of future harm occurring
from the release of the records in this case was reasonable. Accordingly, we found that section
32(1)(b) applied.

Decisions on the right of access to third party personal information
Each year we conduct reviews where the issue is whether a requester is entitled to obtain
access to records containing personal information relating to third parties.

Whether a parent had a right to access the health records of her daughter,
who had turned 18 at the time we conducted our review – Case OIC-104167
The Freedom of Information Act 2014 (Section 37(8)) Regulations 2016 (“the 2016
Regulations”) provide for a right of access by a parent or guardian to personal information of
an individual who, on the date of the request, has not attained full age and where access to
the records would, having regard to all the circumstances, be in the individual’s best interests.
The applicant in this case sought access to her daughter’s file from the HSE. The daughter was
still a minor at the time of the request, but subsequently turned 18 before the HSE made its
decision.
We noted that the 2016 Regulations apply where the individual in question has not attained
full age on the date of the request. We took account, among other things, of the fact that
the daughter was no longer a minor and found that it was not in her best interest to release
the records to her mother. Other factors noted in the decision included that no consent was
provided by the daughter and that her treating doctors had raised concerns about the release
of her records.
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Decisions on whether records exist or are “held” by a public body
In addition to the above-mentioned Judicial Council case (OIC-104934), a number of other
reviews that we conducted during the year addressed the extent to which a public body could
be said to hold, for the purposes of the FOI Act, the records sought. We were also required in a
number of cases to make a finding on whether certain records existed.

Whether the Office of Public Works was justified in refusing access to details
of expenditure on security at private residences including the homes of
members of the Oireachtas, Judges, Criminal Assets Bureau (CAB) officials,
the President and/or former President(s) - OIC-107794
This case had its background in an earlier case where we decided that the records sought
by the applicant – related to the amount of money spent by the Office of Public Works (OPW)
on providing security at homes of members of the Oireachtas – did not exist. In this case, the
applicant sought records showing how much was spent by the OPW on “security at private
residences” which included members of the Oireachtas, Judges, CAB officials, the President
and/or former President(s). He was looking for aggregated costs only. The OPW refused the
request under sections 15(1)(a), 32(1)(a)(ix), 32(1)(b), 32(1)(c), and 42(h) of the Act.
In its submissions, the OPW drew a distinction between how it recorded expenditure on the
installation of security measures at private residences and how it recorded expenditure on
the ongoing maintenance of these security measures. It stated that while reports could be
generated electronically on the yearly cost of installing security at private residences, ongoing
maintenance costs were recorded on the accounting system in a different way and would
require extensive cross-checking against paper files which, it argued, would constitute the
creation of a new record. It submitted that the creation of such a record would involve going
beyond the “reasonable steps” envisaged by section 17(4) of the Act and concluded, therefore,
that the records sought did not exist, in accordance with section 15(1)(a) of the Act.
Subsequently, the applicant agreed to narrow the scope of the review down to the total
expenditure on the installation of security measures and to exclude expenditure on the
maintenance of security. Accordingly, in circumstances where the OPW had confirmed that it
could, indeed, generate reports on the yearly cost of installing security at private residences,
we found that the records sought did exist. Moreover, we found that the fact that some money
in the total spent that year may have been spent on security at a residence of the President
was not sufficient to exclude the record on the grounds that it was ‘a record relating to the
president’ (such records are excluded from the scope of the FOI Act by section 42(h) of the Act).
We examined the OPW’s arguments under section 32 of the Act (which provides for exemptions
on the grounds of law enforcement and public safety) and did not accept that access to the
records concerned could reasonably give rise to the harms that it suggested could arise from
the release of the records. We annulled the decision and directed the release of the records
sought.
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Whether records relating to sequencing and malfunctions of traffic lights
were held by Dublin City Council and/or its contractors – OIC-107231
In this case, the applicant had sought records from Dublin City Council (the Council) showing
the sequencing of traffic lights and any malfunction at a specified date and time at a particular
junction where a road traffic accident had taken place. The Council directed the applicant
to their traffic maintenance contractor where such records could be provided for a fee, and
they refused the request under section 15(2) of the Act (on the grounds that the records were
available for purchase).
In our decision, we took the view that sections 15(1)(a) and 17(4) of the Act were more relevant
as the question arose as to whether the records sought by the applicant were actually held by
the Council (or its contractor) or would have to be created to respond to the request. Section
15(1)(a) provides that a request may be refused where the record sought does not exist or
cannot be found after all reasonable steps to ascertain its whereabouts have been taken.
In other words, a person wishing to obtain information from a public body must make a
request for records that contain the information sought. Requests for information, as opposed
to requests for records, are not valid requests under the Act, except to the extent that a
request for information can reasonably be inferred to be a request for a record containing the
information sought.
In addition, the Act does not require public bodies to create records if none exist, apart from
a specific requirement, under section 17(4), to extract records or existing information held on
electronic devices. Under section 17(4), where a request is for information contained in more
than one record held by the FOI body on an electronic device, the body must take reasonable
steps to search for and extract the records to which the request relates, being steps that
involve the use of any facility for electronic search or extraction that existed on the date of
the request and was ordinarily used by the FOI body. Where such reasonable steps result in
the creation of a new record, that record is deemed, for the purpose of considering whether
or not that new record should be released, to have been created on the date of receipt of the
FOI request. It is important to note that the reasonable steps to be taken do not go beyond
searching for and extracting the information and do not include analysis or processing of
information in order to compile the information sought.
In the course of this review, the Council provided detailed information as to the steps required
to create the records required by the applicant, from information held on various electronic
systems, and we decided that the steps required went beyond the reasonable steps envisaged
in section 17(4). We affirmed the decision under section 15(1)(a) on the basis that the records
sought did not exist.
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Decisions on whether records fell within the scope of the FOI Act
Some public bodies are subject to the FOI Act only in respect of certain specified functions.
Over the course of 2021 we dealt with a number of cases where we had to consider whether
the FOI Act applied to particular records that had been sought by applicants.

Whether certain records held by RTÉ fell outside the scope of the FOI Act –
Case OIC-110279
This case concerned a request for records relating to the refurbishment of RTÉ studios 3 and
5, as well as the revamp of its “Prime Time” current affairs programme. RTÉ had refused
to release the records sought, arguing that the FOI Act applied to it only in respect of “nonprogramme related functions”, pursuant to the Freedom of Information Act, 1997 (Prescribed
Bodies) (No.2.) Regulations 2000 (“the 2000 Regulations”). It said that the records sought
were programme-related and thus fell outside the scope of the Act by virtue of Schedule 3.4 of
the 2000 Regulations, which excludes from the Act the process of making editorial decisions
concerning programme or programme schedule content, including preliminary programme
proposal reviews, programme planning and final pre-transmission editorial decisions.
In relation to the revamp of Prime Time, RTE argued that all programmes required a ‘refresh’
after a number of years, adding that the ‘look’ of a programme was one of several crucial
factors for any television broadcast when it came to this refresh. RTÉ stated that such a
refresh would focus on matters including graphics, colour choice, lighting, background, and
details such as whether there should be a desk, individual seats or a couch, and if so what
they should look like. RTÉ stated that the Head of News together with the Managing Editor of
Current Affairs had taken a decision in 2020 to conduct a programme refresh of Prime Time.
It described that decision as an editorial decision relating to programme planning. It said the
refresh did not just involve a new look for the programme, but was a substantial overhaul,
including the appointment of a new editor and new presenters, all of these being editorial
decisions about planning a programme.
RTÉ made similar arguments in respect of studios 3 and 5, submitting that these were multiuse studios, the decisions to update which were editorial decisions relating to programme
planning so as to bring them within the scope of Schedule 3.4 of the 2000 Regulations.
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In our decision, we considered RTÉ’s argument – essentially, that all of the records related
to programme planning were captured by Schedule 3.4 – to be unsustainable. We found
that Schedule 3.4 excluded records relating to editorial decisions concerning programme
content or programme schedule content. Programme planning was concerned with the
programmes themselves and did not extend to such a broad concept as all records relating to
the refurbishment of a studio from where those programmes were broadcast, notwithstanding
the fact that a decision to refurbish a studio may well require editorial input. Moreover, we
considered that, by any reasonable measure, the decision to spend considerable sums of
money on the refurbishment of studios and the refreshing of a programme came within the
ordinary meaning of a management function, and in all likelihood a finance function also,
albeit one that was likely reached with editorial input at editorial level, and albeit that the
determination that the studios and/or the programme required upgrading may have originated
at editorial level. In circumstances where RTÉ was partly funded from the public purse, we did
not accept the proposition that the decision to undertake so costly and sizeable an overhaul
was a solely editorial decision.
We found that RTÉ was not justified in refusing the request on the basis that all of the records
sought fell outside the scope of the FOI Act by virtue of the 2000 Regulations. In circumstances
where we had not had sight of any of the relevant records, we annulled the decision of RTÉ and
remitted the matter back to it for consideration afresh.
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Table 3: FOI requests received by public bodies - by requester type
Table 4: Analysis of FOI requests dealt with by public bodies
Table 5: Analysis of FOI requests dealt with by public service sector
Table 6: FOI requests received by civil service Departments/Offices
Table 7: FOI requests received by local authorities
Table 8: FOI requests received by the HSE
Table 9: FOI requests received by voluntary hospitals, mental health services regulators, and
related agencies
Table 10: FOI requests received by third-level education institutions
Table 11: FOI requests received by other bodies
Figures for tables 1 to 11 are supplied by the Department of Public Expenditure and Reform,
the HSE, the Local Authorities FOI Liaison Group, the Department of Health, the National
Federation of Voluntary Bodies and the Liaison Group for the Higher Education Sector, and are
collated by our Office.
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Section II - Office of the Information
Commissioner – 2021
Table 12: Analysis of applications for review received
Table 13: Analysis of review cases
Table 14: Applications for review accepted in 2021
Table 15: Outcome of completed reviews – 3-year comparison
Table 16: Subject matter of review applications accepted – 3-year comparison
Table 17: Applications accepted by type – 3-year comparison
Table 18: Deemed refusals due to non-reply by public bodies
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Section I – Public Bodies – 2021
Table 1: Overview of FOI requests dealt with by public bodies
Requests on hand - 01/01/2021

4672

Requests received in 2021
Personal

19679

Non-personal

15552

Mixed

442

Total

35673

Total requests on hand during year

40345

Requests dealt with

34480

Requests on hand - 31/12/2021

5865

Table 2: FOI requests dealt with by public bodies and subsequently
appealed
Number
FOI requests dealt with by public bodies
Applications for Internal review dealt with by public
bodies
Applications for review accepted by the Commissioner

Percentage
34480
1115

3.2%

511

1.5%

61
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Table 3: FOI requests received by public bodies - by requester type
Requester Type

Number

Percentage

Journalists

7072

20%

Business

1937

5%

Oireachtas Members

578

1%

Staff of public bodies

918

3%

18148

51%

7020

20%

Clients of public bodies
Others
Total

35673

Table 4: Analysis of FOI requests dealt with by public bodies
Outcome of Request
Granted

Number

Percentage
14150

41%

Part-granted

9867

28%

Refused

5874

17%

659

2%

3930

12%

Transferred to appropriate body
Withdrawn or handled outside FOI
Total

34480
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Table 5: Analysis of FOI requests dealt with by public service sector

granted

withdrawn
or handled
outside of
FOI

part
refused transferred
granted

Civil Service Departments

23%

41%

20%

1%

15%

Local Authorities

32%

30%

25%

1%

12%

HSE

56%

26%

9%

3%

6%

Voluntary Hospitals, Mental Health Services

57%

16%

8%

2%

17%

Regulators and Related Agencies

16%

32%

35%

1%

16%

Third Level Institutions

46%

22%

17%

1%

14%

Other bodies

27%

30%

32%

2%

9%

Table 6: FOI requests received by Civil Service Departments/Offices
Nonpersonal

Civil Service Department/Office

Personal

Department of Social Protection

1550

150

33

1733

Department of Justice

608

293

2

903

Department of Health

30

645

0

675

Department of Housing, Local Government and
Heritage

17

499

0

516

Department of Education

58

435

3

496

122

337

2

461

Department of the Taoiseach

2

386

1

389

Department of Foreign Affairs

49

260

0

309

2

284

0

286

Department of Enterprise, Trade and Employment

10

269

0

279

Department of Children, Equality, Disability,
Integration and Youth

45

214

0

259

Department of Public Expenditure and Reform

18

237

2

257

Department of Agriculture, Food and the Marine

Department of Finance

Mixed

Total

63

64
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Department of Transport

6

228

2

236

Department of Environment, Climate and
Communications

1

210

0

211

87

118

0

205

1

169

0

170

Department of Defence

32

113

3

148

Office of Public Works

1

104

0

105

Department of Further and Higher Education,
Research, Innovation and Science

1

71

0

72

Office of the Attorney General/Chief State Solicitors
Office

8

34

1

43

Department of Rural and Community Development

0

42

0

42

Standards in Public Office Commission

0

39

0

39

Office of the Ombudsman

8

19

5

32

Office of the Information Commissioner

5

9

0

14

Office of the Comptroller and Auditor General

0

8

0

8

Tax Appeals Commission

1

5

0

6

Commission for Public Service Appointments

1

3

1

5

Office of the Commissioner for Environmental
Information

0

0

0

0

2663

5181

55

7899

Office of the Revenue Commissioners
Department of Tourism, Culture, Arts, Gaeltacht,
Sport and Media

Total

Table 7: FOI requests received by local authorities

Personal

Nonpersonal

231

523

1

755

Cork

53

221

7

281

Cork City

70

192

2

264

Limerick

73

173

0

246

Dún Laoghaire-Rathdown

37

168

0

205

Local Authority
Dublin City

Mixed

Total
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South Dublin

56

145

0

201

0

176

0

176

Fingal

59

112

0

171

Clare

28

126

9

163

Meath

39

121

0

160

Kildare

31

125

2

158

Galway City

37

116

4

157

Kerry

28

126

0

154

Tipperary

23

125

0

148

Sligo

0

143

0

143

Mayo

8

130

3

141

Galway

18

119

0

137

Louth

35

90

1

126

Kilkenny

6

106

0

112

Waterford

22

87

2

111

Wexford

29

74

0

103

Wicklow

25

69

0

94

Roscommon

10

70

10

90

Cavan

6

80

0

86

Leitrim

6

72

0

78

16

57

1

74

Westmeath

9

62

2

73

Offaly

9

63

0

72

Carlow

9

58

0

67

Monaghan

3

64

0

67

Longford

3

56

1

60

Donegal

Laois

65

66
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Table 8: FOI requests received by the HSE (excluding certain
agencies covered in Table 9)
HSE area*

Personal

NonPersonal

HSE South

2964

130

77

3171

HSE West

2430

174

9

2613

HSE Dublin Mid-Leinster

1613

92

11

1716

HSE Dublin North East

1187

266

3

1456

0

1069

0

1069

8194

1731

100

10025

HSE National-Corporate
Total

Mixed

Total

*Figures represent the regional structure of the HSE

Table 9: FOI requests received by voluntary hospitals, mental
health services regulators and related agencies

Personal

Nonpersonal

1255

106

4

1365

Tallaght University Hospital

977

17

0

994

St. James's Hospital

726

12

0

738

Beaumont Hospital

582

40

0

622

Children’s Health Ireland

523

29

2

554

Mater Misericordiae University Hospital

479

28

3

510

St. John's Hospital, Limerick

308

4

0

312

Rotunda Hospital

275

36

0

311

St. Vincent's University Hospital, Merrion

246

21

1

268

Coombe Hospital

196

29

0

225

Health Information and Quality Authority

8

128

17

153

South Infirmary / Victoria Hospital, Cork

132

3

1

136

Mercy Hospital, Cork

95

26

0

121

National Rehabilitation Hospital, Dún Laoghaire

66

3

0

69

Peamount Hospital

67

0

0

67

Hospital/Service/Agency
TUSLA - Child and Family Agency

Mixed

Total
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Medical Council

37

25

1

63

The Royal Victoria Eye and Ear Hospital

45

0

0

45

Cappagh Orthopaedic Hospital

30

0

8

38

Dublin Dental University Hospital

34

2

0

36

St. Vincent's Hospital, Fairview

23

3

0

26

Central Remedial Clinic

20

3

0

23

Other hospitals/services/agencies

39

92

8

139

6163

607

45

6815

Total

Table 10: FOI requests received by third-level education institutions
Personal

NonPersonal

38

165

3

206

8

120

0

128

18

97

1

116

9

100

0

109

University College Cork

12

83

6

101

Dublin City University

11

73

0

84

Higher Education Authority

8

54

0

62

Dundalk Institute of Technology

3

53

2

58

Technological University Dublin

6

43

1

50

National University of Ireland Maynooth

7

37

0

44

Munster Technological University

1

32

0

33

Galway-Mayo Institute of Technology

0

19

0

19

Royal College of Surgeons in Ireland

3

16

0

19

Dún Laoghaire Institute of Art, Design and Technology

1

15

0

16

Institute of Technology Sligo

2

13

0

15

Limerick Institute of Technology

3

11

1

15

Athlone Institute of Technology

2

11

0

13

Letterkenny Institute of Technology

0

11

0

11

National College of Art and Design

6

5

0

11

Third Level Education Body
University College Dublin
Trinity College Dublin, the University of Dublin
National University of Ireland Galway
University of Limerick

Mixed

Total

67

68
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Institute of Technology Carlow

0

7

0

7

Mary Immaculate College - Limerick

1

5

0

6

Marino Institute of Education

1

4

0

5

St. Angela’s College - Sligo

0

3

0

3

Waterford Institute of Technology

0

0

0

0

Institute of Public Administration

0

0

0

0

The Royal Irish Academy of Music

0

0

0

0

140

977

14

1131

Total

Table 11: FOI requests received by other bodies
Personal

NonPersonal

An Garda Síochána

175

273

0

448

Defence Forces

244

84

5

333

Irish Prison Service

185

111

0

296

Irish Water

16

163

0

179

Health and Safety Authority

34

46

90

170

Courts Service

69

100

0

169

RTÉ

5

159

0

164

The National Transport Authority

6

157

0

163

Houses of the Oireachtas Service

4

122

0

126

35

62

1

98

2

93

1

96

89

2

0

91

4

80

0

84

Residential Tenancies Board

48

30

0

78

The Central Bank of Ireland

17

56

3

76

International Protection Office

67

9

0

76

Property Registration Authority

70

4

0

74

Garda Síochána Ombudsman Commission

38

32

0

70

ESB Networks DAC

17

45

2

64

1

63

0

64

Public body

Road Safety Authority
Health Products Regulatory Authority
Social Welfare Appeals Office
Transport Infrastructure Ireland

An Bord Pleanála

Mixed

Total
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Sport Ireland

1

59

1

61

Environmental Protection Agency

4

52

4

60

IDA Ireland

0

57

0

57

Data Protection Commission

13

43

0

56

The National Treasury Management Agency

10

41

0

51

Central Statistics Office

2

48

0

50

Inland Fisheries Board

0

48

1

49

16

19

11

46

Fáilte Ireland

3

42

0

45

The Charities Regulatory Authority

4

41

0

45

Office of the Director of Public Prosecutions

0

29

13

42

Sustainable Energy Authority of Ireland

7

28

4

39

Enterprise Ireland

1

37

0

38

EirGrid PLC

0

37

0

37

Legal Aid Board

17

15

1

33

Workplace Relations Commission

14

15

1

30

314

897

44

1255

1532

3199

182

4913

Public Appointments Service

Other bodies (179 bodies with fewer than 30 requests
each)
Total

69

70
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Section II - Office of the Information
Commissioner – 2021
Table 12: Analysis of applications for review received
Applications for review on hand - 01/01/2021

14

Applications for review received in 2021

687

Total applications for review on hand in 2021

701

Applications discontinued
Invalid applications
Applications withdrawn/settled
Applications rejected

34
130
12
0

Applications accepted for review in 2021

511

Total applications for review considered in 2021

687

Applications for review on hand - 31/12/2021

5

Table 13: Analysis of review cases
Reviews on hand - 01/01/2021

172

Reviews accepted in 2021

511

Total reviews on hand in 2021

683

Reviews completed in 2021

498

Reviews carried forward to 2022

185
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Table 14: Applications for review accepted in 2021
HSE

83

Defence Forces

31

Department of Justice

21

TUSLA - Child and Family Agency

19

Dublin City Council

15

Department of Social Protection

14

University College Cork

10

Department of Agriculture, Food and the Marine

10

Department of Housing, Local Government and Heritage

9

Department of Transport

9

Department of Foreign Affairs

8

Irish Prison Service

8

St. James's Hospital

8

University College Dublin

8

Cork City Council

7

Department of Education

7

Office of the Revenue Commissioners

7

Cork County Council

6

Fingal County Council

6

Kerry County Council

6

Medical Council

6

Trinity College Dublin

6

Department of Tourism, Culture, Arts, Gaeltacht, Sport and Media

5

Department of an Taoiseach

5

Donegal County Council

5

Dun Laoghaire Rathdown County Council

5

Mayo County Council

5

Tipperary County Council

5

Others (total number of remaining applications)

177

Total

511

71

72
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Table 15: Outcome of completed reviews - 3-year comparison
2021

2020

2019

Decision affirmed

183

37%

183

44%

174

40%

Decision annulled

62

12%

48

12%

47

11%

Decision varied

60

12%

34

8%

58

14%

Discontinued

93

19%

84

20%

66

16%

Settlement reached

20

4%

18

4%

23

5%

Withdrawn

80

16%

47

12%

61

14%

Invalid
Reviews completed

0

0

1

498

414

430

Table 16: Subject matter of review applications accepted - 3-year
comparison
2021
Refusal of access

2020

2019

457

89.43%

393

90.60%

394

91%

Statement of reasons under section 10

15

2.93%

18

4.10%

10

2%

Amendment of records under section 9

8

1.57%

13

3.00%

9

3%

Decision to charge a fee

14

2.74%

6

1.40%

3

1%

Extension of time under section 14

10

1.96%

1

0.70%

0

0%

7

1.37%

1

0.20%

15

3%

Objections by third parties to release of
information about them or supplied by them
Total

511

434

458

Note: Figures for section 14 cases were not available in 2019.

Table 17: Applications accepted by type - 3-year comparison
2021

2020

2019

Personal

209

41%

136

31%

108

24%

Non-personal

271

53%

255

59%

289

63%

Mixed

31

6%

43

10%

61

13%

Total

511

434

458
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Table 18: Deemed refusals due to non-reply by public bodies
Deemed refusals due to non-reply by public bodies

2021

2020

2019

HSE

43

36

54

Defence Forces

25

2

4

TUSLA - Child and Family Agency

10

13

15

University College Dublin

8

2

1

Department of Justice

7

15

5

St. James's Hospital

7

5

1

University College Cork

7

6

11

Waterford City and County Council

4

2

-

Department of Children and Youth Affairs

3

2

-

Department of Foreign Affairs

3

-

Department of Health

3

2

-

Irish Prison Service

2

8

3

Carlow County Council

2

-

Department of Housing, Local Government and Heritage

2

-

-

Kerry County Council

2

2

-

Limerick Institute of Technology

2

-

-

Quality and Qualifications Ireland

2

-

1

Tallaght University Hospital

2

-

3

Waterford Institute of Technology

2

-

-

21

16

-

Other bodies (one each)
Total

157
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Executive Summary
Ireland is experiencing a significant increase in people seeking access to environmental
information. As a result of this increase, the OCEI received 147 appeals in 2021, representing a
220% increase on the previous year and a 130% increase from 2019, a year in which the OCEI
received a record number of appeals. This substantial increase is reflective of an increase in
requests to public authorities under the AIE Regulations across all sectors.
A useful performance indicator for how any administrative body is meeting the demand for its
services is the number of appeal cases on hand at the end of the year. This figure for the OCEI
was 113 for 2021, increasing from 52 at year end 2020, and 38 at the end of 2019. A number of
factors contributed to the challenge of keeping pace with demands on the service we provide.
In particular, the unprecedented increase in appeals to the OCEI contributed to the increase
in cases on hand at the end of the year. This surge in cases had not been anticipated. During
2021, we welcomed four new investigators to the OCEI. The team now comprises six dedicated
investigators, whose work is supported and overseen by our senior investigator, with the
expert assistance of the OIC support team.
We hope to add to their number in the coming months.
The number of appeals resolved by the OCEI also increased considerably. The OCEI closed
83 cases in 2021, a record number of case closures for the OCEI. Of that number, 42 were
concluded by way of formal binding decision, 24 were discontinued, nine were withdrawn
(including two cases that were deemed withdrawn), one appeal was settled, and seven appeals
were invalid.
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Introduction
Under article 12(2) of the European Communities (Access to Information on the Environment)
Regulations 2007 to 2018, as holder of the Office of Information Commissioner, I also hold
the Office of Commissioner for Environmental Information (OCEI). For this reason, I have
continued the practice of including a report on the OCEI together with my Annual Report as
Information Commissioner.
Unlike Freedom of Information (FOI) law, which is domestic primary legislation, firmly set in
the Irish legal context, the Access to Information on the Environment (AIE) Regulations derive
from both European Union law and international law. This has important implications for how
the AIE Regulations are interpreted and has led to different challenges from those faced when
applying the FOI Act.
While the AIE scheme is somewhat similar to FOI laws, it operates in Ireland as a separate
system of access. It provides rights of access to environmental information held by public
authorities. Directive 2003/4/EC of the European Parliament and of the Council of 28 January
2003 on public access to environmental information and repealing Council Directive 90/313/
EEC (the AIE Directive) provides the definition of a public authority, as well as exceptions to
that definition. This means that entities amenable to the AIE Regulations differ from those
defined as ‘public bodies’ for FOI purposes. Where an entity is subject to both AIE and FOI, an
applicant may request environmental information by means of either an FOI request or an AIE
request, or both.
Other jurisdictions have sought to align the two regimes so that a request for information
made to a body that is subject to both FOI and AIE is processed under whichever of the
legislative provisions that is most beneficial for that request. Any appeal from that decision
is then confined to the rules of the legislation under which the public body processed the
request. I note that such alignment occurs in jurisdictions, such as the United Kingdom, where
a right of appeal to an administrative tribunal is available, thereby streamlining the process
considerably when compared to the statutory appeal mechanisms that are currently available
under the Irish FOI and AIE legislation.
The AIE Directive also places importance on the dissemination of environmental information,
particularly in electronic databases that are easily accessible to the public. We encourage
public authorities to engage in the proactive publication of environmental information, as
envisaged by the AIE Directive and indeed the Open Data Directive. We firmly believe that this
will be the catalyst for greater transparency in environmental decision-making. The objectives
of the Aarhus Convention, which are ultimately to improve the environment, will only be
realised when the mechanisms set out in the AIE Regulations are working smoothly and
consistently.
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For more information on the operation of AIE in Ireland, and how our team works, please
visit our website at www.ocei.ie. It includes all of the OCEI’s decisions, and links to previous
Annual Reports and to the relevant legislation. We also endeavour to publish environmental
information held by or for this Office, wherever possible.
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Chapter 1: The year in review
My role as Commissioner for Environmental Information is to review decisions of public
authorities on requests for access to environmental information. This right of access is
one of the pillars of the Aarhus Convention, as enshrined in EU and domestic legislation.
The AIE regime envisages that access to information on the environment leads to
greater understanding of environmental decision-making, which allows for increased
public participation in those decision-making processes. The ultimate aim of access to
environmental information is a better environment.
As we reflect on the work of the OCEI in 2021, it is clear that it was a year of many challenges
impacting on the work of the Office, including judgments of the Superior Courts and findings
of the Aarhus Convention Compliance Committee.
Considering that we are in the grip of a global climate crisis, it is unsurprising that 2021 was
a record-breaking year for use of AIE in Ireland. There were more requests made to public
authorities, more appeals lodged to the OCEI and more decisions issued by the OCEI than
in any other year since the inception of the Office, with the fewest statutory appeals. It is an
achievement to surpass previous records. Our team achieved this in difficult circumstances,
and despite significant staff changes. Considerable training was provided to staff to deal with
the growing number of appeals, with the support and cooperation of the OCEI and OIC teams,
as well as invaluable assistance from colleagues in IT and the Legal Services Unit.
Inevitably, this remarkable increase in appeals received by the OCEI also means that the year
ended with more appeals on hand awaiting investigation and resolution than ever before.
Some of the factors contributing to this increase are explored later in this report, as well as
a number of actions, which I believe will be necessary to maximise the effectiveness of the
mechanisms and processes that make up the AIE system.
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Number of appeals received and on hand from 2017 to 2021
Chart 1
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There was an exponential rise in AIE requests to public authorities in 2021, as detailed in
the figures compiled and published by the Department of the Environment, Climate and
Communications. These statistics can be viewed at https://www.gov.ie/en/collection/257c4national-aie-statistics/#. This information shows that the number of AIE requests received by
public authorities in 2021 was almost double that of 2020. As mentioned above, this increase
was reflected in the record number of appeals received by the OCEI. The proportion of
requests that resulted in appeals to the OCEI remains broadly in line with the conversion rate
of requests to OCEI appeals before 2020. However, it remains very high when compared to the
proportion of FOI requests that result in a review by the OIC. We hope to see this proportion
decrease to reflect a growing awareness of and engagement with the AIE Regulations by
public authorities, resulting in improved access to environmental information and less need
for appeals to this Office.
In April 2021, we provided training to the AIE Officers Network, which was arranged by the
Department of the Environment, Climate and Communications. This event was useful in
providing public authorities with our perspective on how AIE requests are handled by public
authorities. We look forward to participating in such events for all stakeholders involved in the
AIE regime on an ongoing basis.

Number of cases closed and formal decisions made
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Cases closed in 2021
Chart 4
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Annulments
Where a review is concluded by way of a formal binding decision, the OCEI uses the following
categorisations:
• Decision affirmed: The OCEI agrees entirely with the public authority
• Decision varied: The OCEI makes alteration of any part but not all of the public authority’s
decision
• Decision annulled: The OCEI does not agree with any part of the public authority’s decision
In only 11 (13%) of the 42 cases closed by formal binding decision in 2021, the decision of
the public authority was affirmed. In 7 of our decisions (16%), the decision was varied and
in 24 (57%) the decision was annulled. An annulment rate of 57% represents an increase of
45% on last year, meaning that in the majority of cases we did not agree with any part of the
public authority’s decision – directing it to either undertake a fresh examination of the request
or to release of the information at issue. This is a worrying trend and something we will be
addressing.
A large proportion of the decisions annulled related to whether the information at issue was
“environmental information” within the definition set out in the AIE Regulations. In 2020 and
2021, the Irish courts delivered a number of judgments, which provided further clarification
regarding the definition of “environmental information”. Public authorities must have regard
to those judgments of the Superior Courts in considering the definitions contained in the AIE
Regulations. They must inform themselves on what constitutes “environmental information”.
Simply relying on this Office to resolve threshold jurisdictional issues is not appropriate and
only serves to delay decision-making on the substance of requests further. By following the
guidance from the Courts, public authorities can avoid appeals being brought to the OCEI.

Discontinuances
Another worrying trend is the increased percentage of cases that we closed as discontinued.
In 2021, 24 appeals, which amounts to 29% of cases closed by this Office were discontinued.
This represents an 18% increase on last year. As set out in more detail below, requests for
environmental information are deemed to have been refused where a public authority fails to
issue a decision on a request within the statutory timeframe, as set out in the AIE Regulations.
In cases where an appeal has been accepted on the basis of a “deemed refusal” of an internal
review request, we instruct the public authority to notify the appellant of its effective position
on the request. Once the public authority notifies the appellant of its effective position, the
case file relating to the appeal which was accepted by this Office on the basis of the “deemed
refusal” is closed as discontinued. This is because the basis for our acceptance of the appeal
is no longer an accurate representation of the status of the appeal as it stands between the
appellant and the public authority.
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It is disappointing to see the increase in the number of cases closed as discontinued, as this
reflects a growing number of cases in which the public authority did not issue a decision within
the relevant statutory time limit. The continued failure on the part of some public authorities
to meet the statutory timeframes is both unacceptable and avoidable.

Settlements
As part of the assessment for best resolution, the OCEI considers whether there is a
reasonable possibility of resolving a case without issuing a formal binding decision. Our aim is
to resolve matters at the earliest stage in the process. This can be achieved by:
• Discussing the circumstances of the case with the appellant to ensure our understanding of
the scope of their appeal is correct;
• Ensuring that the most urgent or crucial elements of the appeal are attended to at the
earliest opportunity; and
• Endeavouring to reach a settlement between the parties.
This may result in the appellant withdrawing their appeal on the basis that they are satisfied
with the information or explanation provided to them by the public authority in the course of
these communications. I note that only one OCEI appeal was closed by way of a settlement in
2021.
We have recently refined our case closure categories. From 2022 onward, the OCEI will
categorise cases as settled where, if at any time following acceptance of an appeal, the public
authority takes steps that results in an appellant not requiring a formal binding decision.

Third Party Appeals
Both domestic and EU AIE legislation recognise that third party rights must be balanced
with the right of access to environmental information. Article 12(3)(b) of the AIE Regulations
provides that an appeal against a decision of to the OCEI may be initiated by a person other
than the applicant or a third party where:
“a person other than the applicant, including a third party, would be incriminated by the
disclosure of the environmental information concerned”.
I accept that article 12(3)(b) applies where a third party believes that their interests would be
affected by the disclosure of the records or information requested. The first such appeal was
made in 2018 and they are infrequent.
The OCEI received one appeal from a third party in 2021, which was recently concluded by way
of formal binding decision.
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Deemed Refusals
Cases in which public authorities failed to deliver a decision in
time
Chart 6
40
36

30
26

20

21
18
14

10

12

12

11

10

9

8
3

8

2

3

2019

2020

0
2017
First Stage

2018

Second Stage

2021

First and Second Stage

Information Commissioner
Annual Report 2021

26 Deemed Refusals at Original Decision
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Fingal County Council
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36 Deemed Refusals at Internal Review (2nd) Stage
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*The issue in these cases is whether the entity to whom the AIE request was made is a public
authority within the definition provided by the AIE Regulations.
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In 2021, we dealt with a significant increase in the number of deemed refusals, where a
public authority failed to deliver a decision on time. In total, there were 26 deemed refusals
at original decision, 36 at internal review stage and 10 at both stages. In a number of cases
where a public authority failed to issue an internal review decision on time, we were obliged to
seek an effective position from that public authority before processing the case. I understand
that public authorities continue to deal with the impact of the COVID-19 pandemic. However,
these statistics represent an unacceptable failure on the part of some public authorities
to process AIE requests in a timely fashion. I acknowledge that the timeframes under the
AIE Regulations can prove challenging where a request involves multiple offices within a
public authority; however, it is unsustainable and unacceptable that some public authorities
continually fail to provide responses to requestors of environmental information at one or
both stages of the request. Processing appeals of deemed refusals is a serious, yet avoidable,
strain on OCEI’s resources, and contributes to the delays that appellants experience in
accessing environmental information.

Keeping informed
The wider use of online training events and conferences allowed for greater participation by
our staff in a range of beneficial events. This included:
• Meetings and presentations of the Aarhus Convention Task Force on Access to Information,
which are held remotely from UNECE headquarters in Geneva; and
• Environmental and International law conferences hosted by the Irish Centre for European
law.
We look forward to continuing our participation in relevant training events on both information
and environmental law, with a view to ensuring that we remain up to date on all relevant
aspects of the law.
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Chapter 2: Examples of decisions
issued
As mentioned above, we issued more formal binding decisions last year than in any year
since the OCEI was established. What follows are a sample of the decisions reached. All OCEI
decisions are published on our website.

Definition of Environmental Information
Of the 42 appeals closed by formal binding decision in 2021, 18 of those decisions dealt, at
least in part, with the threshold jurisdiction issue of whether the information requested came
within the definition of environmental information.
Three examples of cases that included an analysis of the definition of environmental
information concerned ESB, one as the public authority to whom the request was made and
two where ESB was a potentially affected third party, and was therefore consulted by us in the
course of our investigations. These appeals to the OCEI involve the long-standing issue we
have dealt with on a number of occasions in the past regarding whether or not compensation
paid to landowners by ESB constitutes environmental information.
In OCE-93472-R5M8V0, Mr Lar McKenna and Kildare County Council, the information at
issue was contained in Deeds of Easement, held by Kildare County Council but contested by
ESB as a third party. ESB submitted that payment of compensation is too remote from the
construction of power lines for such information to fall within the definition of environmental
information. We found that the consideration amount contained in Deeds of Easement,
granting ESB rights to enter on lands to place/construct electricity infrastructure, is
environmental information.
This decision also highlighted procedural shortcomings on the part of Kildare County Council
in terms of its response to the appellant on information that it held in its own right as a public
authority. The Council stated that it might be willing to release the information, subject to the
views of ESB. As we point out in our decision, the objection of a third party is not, in and of
itself, grounds for refusal of an AIE request. A right of appeal exists for a number of reasons,
including where a public authority deems it appropriate to release information but a third
party objects.
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In OCE-93470-B9V8X6, Mr Thomas Freeman and Coillte, the records at issue were payment
information (i.e. the amount of compensation paid), the Schedule to a Wayleave Notice and
a Deed of Easement relating to the placement of electricity lines by ESB on Coillte lands. In
this case, both Coillte and ESB objected to the release of the information on the basis that it is
not environmental information for the purposes of the AIE Regulations. Both Coillte and ESB
also contended that if we were to find that the information was environmental information, it
is commercially sensitive and therefore exempt under the AIE Regulations. We disagreed with
ESB’s and Coillte’s shared position and found that the requested information is environmental
information. Given the passage of time since the appeal had been brought to the OCEI, this
matter was remitted to Coillte for it to carry out a fresh decision-making process on whether
or not exceptions apply to the records at issue.
On a similar theme, in OCE-93399-G8R1J0, Mr Lar McKenna and ESB, the information
at issue included decisions of property arbitrators deciding on appropriate awards of
compensation on statutory claims for such compensation for the construction and placement
of electricity lines, and decisions of property arbitrators recording settlements between
parties as to appropriate compensation. ESB once again stated that the information did not
constitute environmental information. It stated that decisions and awards of compensation
made by property arbitrators are follow-on matters that occur after a decision on line
placement has already been made. It stated that such decisions are therefore not capable of
having an environmental impact in the manner required by the AIE Regulations.
We disagreed with ESB and we found that the information at issue was information “on” a
measure affecting or likely to affect the environment, as set out in the AIE Regulations. This
matter was also remitted to ESB for fresh consideration of the request.
The OCEI is not a court of law and therefore our decisions do not set legal precedent. Each
case before us is decided on its merits, just as it is incumbent upon public authorities to
assess each request it receives individually, without applying exceptions in a blanket manner.
Fortunately, guidance is available to all AIE decision makers. The rationale followed in these
three decisions (and indeed the other 15 decisions involving the definition of environmental
information) applied the findings of the courts in recent years, which have clarified the
approach required to assessing whether or not information falls within the definition of
environmental information. In order for the AIE regime to operate effectively, it is crucial
that the precedent set by the courts is followed and that public authorities re-examine any
established positions they might have taken over the years, which may now be out of line with
the guidance of the courts.
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Reasonableness of fees
The OCEI issued a composite decision in two appeals, OCE-105379-F8L2B9 and OCE-106896D5T5W5, brought by the same individual about two decisions of the Department of Agriculture,
Food and the Marine. These appeals relate to the reasonableness of fees levied for search and
retrieval of environmental information on foot of two requests that he had made. Article 15(1)
(a) of the AIE Regulations provides that a public authority may charge a fee when it makes
available environmental information, provided that such fee shall be reasonable having regard
to the AIE Directive. This provision implements Article 5(2) of the AIE Directive, which provides
that public authorities may make a charge for supplying any environmental information but
such charge shall not exceed a reasonable amount. The Aarhus Guide reinforces this message
that fees for access to information must be affordable.
In these cases, we concluded that the fees charged by the Department were not ‘reasonable’
in light of EU case law on the meaning of that term. We also found that because the fees
themselves were not reasonable, the publication scheme on the Department’s website did not
comply with the requirements under article 15(2) of the AIE Regulations.
These cases highlight the importance of interpreting the AIE Regulations with reference to
the AIE Directive, as opposed to applying a domestic interpretation. Reasonableness and
affordability are relative terms, which require consideration of the context in which the request
is made, and the circumstances of the requester, and not the context of, or burden placed
upon, the public authority carrying out the search and retrieval work. This is a considerable
distinction from the basis for the fees structure that public bodies have in place under the FOI
Act, with which most public authorities may be more familiar. It is therefore crucial that public
authorities take account of the provisions of the AIE Regulations and the AIE Directive when
making a decision on the charging of fees for processing an AIE request.

Manifestly Unreasonable Requests
Article 9(2)(a) of the AIE Regulations allows for the refusal of access to environmental
information where the request is manifestly unreasonable having regard to the volume or
range of information sought. This ground for refusal is subject to the public interest test
mandated at article 10(3) of the AIE Regulations, which states that each request shall be
considered on an individual basis, and the public authority must weigh the public interest
served by disclosure against the interest served by refusal.
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In OCE-93418-X2F2P8, Mr. X and Department of Foreign Affairs, we considered whether the
Department was justified in refusing access to information relating to flights and hotels paid
for or refunded by Irish Aid for members of the 2018 Election Observation Roster attending
training in Dublin. The Department had refused the request on the basis that the request was
manifestly unreasonable, within the meaning of article 9(2)(a) of the AIE Regulations. The
Department submitted that, in corresponding with it 288 times in a two year period, through
a series of FOI and data protection requests, the appellant’s overall behaviour towards the
Department was manifestly unreasonable. By extension, the Department concluded that so
is the request at the heart of this appeal. Although the appellant’s request was for a small
volume of information, the Department submitted that the request should be considered in
light of the appellant’s broader pattern of behaviour. The Department stated that the appellant
has used requests for information as a way to pursue a grievance with the Department.
We considered whether a request might be found to be voluminous or wide-ranging, in
accordance with article 9(2)(a), solely on the basis that it is one of a series of requests.
However, such an approach would be inconsistent with article 10(3) of the AIE Regulations and
Article 4(2) of the AIE Directive, which require consideration of each request on an individual
basis and the weighing of the public interest in each particular case. We found that those
provisions and the scheme of the AIE Regulations generally, suggest an intention on the part
of the legislature to expressly permit repeated requests for environmental information. The
request in this appeal was neither voluminous, nor wide-ranging. We therefore found that the
Department’s refusal to provide access to the information requested was not justified under
article 9(2)(a).
In OCE-104048-N2R9G9, Mr. Raymond Neilon and Tipperary County Council, we considered
the application of article 9(2)(a) in relation to a request for information pertaining to a
complaint that the appellant had made to the Council about a wind farm. The appellant
maintained that the noise emanating from the wind farm is at levels above those allowable
under the planning permission granted. He believes that the noise is causing ill-health for
him and his family. The request was for “all correspondence with third parties and any written
and electronic memos etc. relating to this noise nuisance at Garracummer wind farm.” The
Council had refused access to the information requested on the basis that the request was
manifestly unreasonable.
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In our decision, we observed that when considering a request that is voluminous or wideranging, within the meaning of article 9(2)(a) of the AIE Regulations, it is clear that more
than simple volume or complexity is required. Both article 7(2)(b) of the AIE Regulations and
Article 3(2)(b) of the AIE Directive specifically envisage that public authorities will deal with
voluminous or complex requests, albeit in a longer timeframe. This means that a detailed
or lengthy request is not automatically rendered unreasonable. When considering whether
a request is manifestly unreasonable, it is necessary to examine the impact on the public
authority of dealing with the request. In particular, one must examine whether responding
to the request would involve the public authority in disproportionate cost or effort or would
obstruct or significantly interfere with the normal course of its activities.
The appellant submitted that his request cannot be manifestly unreasonable when his interest
in obtaining the information is reasonable and genuinely held. There was no doubt that the
appellant’s interest in receiving the information requested was genuine and indeed at the
core of a difficult time for him and his family. However, whether or not a request is manifestly
unreasonable must relate to the request itself and not the reason for it. We must examine the
nature of the request, rather than the appellant’s interest in receiving the information.
The Council estimated that its review would involve 97 uninterrupted hours of work, primarily
by senior officers. In light of the Council’s experience of dealing with requests of this nature
and the detail provided, we accepted the Council’s time estimate as reasonable. We took into
account the size of the relevant sections in the Council and the other statutory functions of
the Council. We accepted that the effective operation of the other core functions of the Council
contributes to the objective of achieving a better environment, as those functions relate to
the management and enforcement of development, planning policy and the monitoring and
management of water, noise and air pollution. In that context, we concluded the amount of
time that it would take the Council to respond to the request to be significant, relative to the
size of the Council.
We also assessed a range of considerations as part of the public interest balancing test
mandated by article 10(3) of the AIE Regulations. We reached the view that the interests served
by refusal of the appellant’s request outweighed the public interest served by disclosure.
Accordingly, we found that the Council was justified in refusing access to the information
requested on the basis that the request was manifestly unreasonable. The Commissioner
affirmed the Council’s decision.
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Chapter 3: Courts update
2021 was another busy year for the OCEI in relation to hearings and judgments of the courts,
as set out below. Decisions of our office can be appealed on a point of law to the High Court.
This means that there is no de novo review of the facts available to appellants after we have
issued our decision and so, the standards of procedures and third party consultation are
necessarily very high and time-consuming. In addition, the OCEI referred a question of law to
the High Court. Article 12(9)(a) provides that
“[t]he Commissioner may refer any question of law arising in an appeal under this article
to the High Court for determination and shall postpone the making of a decision until after
the determination of the court proceedings.”
In September 2021 my predecessor referred a number of questions, seeking the assistance
of the High Court on the interpretation of articles 8(a)(iv) and 9(1)(c) of the AIE Regulations,
to the extent that they involve an interplay (if any) with the Freedom of Information Act 2014.
The requester and the public authority involved in the appeal giving rise to the reference to the
High Court are also parties to the proceedings.
This is the first time that the OCEI has referred a question of law to the High Court. I am
hopeful that doing so will avoid the adversarial appeals process on the questions posed. As
Commissioner, I am neutral on the interpretation that the Court will provide and will apply the
Court’s findings to the appeal at issue. In addition, the answers provided by the High Court
to the questions posed will have precedential value. As a result, they can be applied to other
cases appealed to the OCEI involving the same provisions of the AIE Regulations. This should
ultimately result in more consistent decision-making and less recourse to the Courts, except
on nett issues specific to the circumstances of a particular appeal.
This matter is listed to be heard by the High Court in February 2023.
The following judgments involving decisions of the OCEI were handed down in 2021, some of
which remain under consideration by the appellate courts.
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Court judgments delivered
Friends of the Irish Environment appeal against the decision in CEI/16/0038
about the status of the Courts Service under the AIE Regulations
In case CEI/16/0038, Friends of the Irish Environment Limited appealed to this Office against
a decision by the Courts Service to refuse its request. In a decision dated 31 July 2017, we
took the view that the Courts Service holds information of the type requested while acting in a
judicial capacity on behalf of the Judiciary. We found that, when acting in such a capacity, the
Courts Service is not a public authority within the meaning of article 3(1) the AIE Regulations.
We found that we had no jurisdiction to review the Courts Service’s decision on the appellant’s
request.
Friends of the Irish Environment appealed that decision to the High Court and the Court
sought a preliminary ruling from the Court of Justice of the European Union, on the issue of
whether, in holding the requested court file, the Irish Courts Service was ‘acting in the exercise
of judicial power’ within the meaning of Article 2(2) of the Directive, where a final decision on
the relevant proceedings has issued and all remedies have been exhausted. The High Court in
referring the question noted the absence of a definition of the concept of ‘exercise of judicial
powers’ in the Directive.
The CJEU held that Article 2(2) of the Directive must be interpreted as meaning that it does
not govern access to environmental information contained in court files, where neither the
courts nor the bodies or institutions under their control, which thus have close links with those
courts, constitute ‘public authorities’ within the meaning of that provision and therefore do not
fall within the scope of that directive.
The Court found that consequently, it was not necessary to consider whether the review
of access to court files constitutes the exercise of judicial powers, or to draw a distinction
based on whether the files containing the information requested relate to pending or closed
proceedings or to proceedings that are likely to be reopened.

Right to Know CLG v Commissioner for Environmental Information and Raidio
Teilifís Éireann [2021] IEHC 353 (RTÉ) – which challenged the decision in
CEI/19/0007
This case arose from an AIE request to RTÉ from Right to Know CLG, which sought copies of
emails sent to RTÉ by members of the public commenting on the quality and quantity of its
reporting on climate change issues. RTÉ refused to grant the request, on the basis that it did
not regard the emails as constituting “environmental information” within the meaning of the
AIE Regulations. In a decision dated 6 December 2019, we found that the information was
not environmental information and held, in consequence, that we had no further jurisdiction
in relation to the matter. Right to Know CLG successfully challenged that finding in the High
Court and the matter was remitted to the OCEI for fresh consideration.
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The High Court provided helpful guidance on a number of matters in its judgment. In
particular, the Court emphasised that one must approach the Directive as being not just
expansive but increasingly so. It held that there is no need for a measure or an activity to be an
administrative measure or an administrative activity. An expansive approach must be taken to
applying both of those terms.
In light of this judgment, combined with the guidance received from the High Court and the
Court of Appeal in 2020, as set out in the 2020 annual report, it is my view that I should decide
on a case by case basis whether it is essential for me to review the entire content of the
requested information before determining whether it is environmental information. In many
cases, the content of the requested information will be highly relevant to the determination.
This is one of the reasons why, in most cases, I will require the public authority to make
the requested information available to us for the purposes of my review. In other cases, the
information requested will not itself be intrinsically environmental and the question will be
whether the information requested is information ‘on’ a different measure or activity which
affects or is likely to affect the environment. In such cases, examination of the entire content
of the requested information may be unnecessary.

Right to Know CLG v Commissioner for Environmental Information [2021]
IEHC 46 (Raheenleagh) – which challenged the decision in CEI/18/0039
This case dealt with the interpretation of the definition of a public authority. In a decision dated
9 January 2019, we found that Raheenleagh Power DAC was not a public authority within the
definition provided by the AIE Regulations. The High Court held that Raheenleagh is a public
authority within the meaning of the AIE Regulations because it is under the control of the ESB,
which itself is a public authority within the meaning set out in Article 2(2)(b).
The judgment stated that if a public authority holds 50% of the shares and carries out the day
to day management of a body, then that body is under its control.
The Court found that we erred in law in concluding that the effect of deregulation of the
market in electricity generation, and the participation of a large number of entities in
electricity generation and supply to the national grid, means that the wind farm was not
providing public services and did not have public responsibilities or functions for the purposes
of Article 2(2)(c).
The Court held that special powers can be found where a power endowed by law gives a body
or a group of bodies an advantage that cannot be obtained in private law. In order for a body
to fall under the definition of a public authority, the special powers must be vested for the
purposes of the services of public interest.
The High Court’s ruling was appealed by Raheenleagh to the Court of Appeal, whose judgment
is awaited at the time of publication.
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Right to Know CLG v Commissioner for Environmental Information; Minister
for Communications, Climate Action and the Environment; Ireland and the
Attorney General and Others [2021] IEHC 273 – a joint appeal challenging the
decisions in CEI/17/0017 and CEI/17/0033
In two separate requests, Right to Know CLG requested documentation concerning (1)
environmental information in relation to two speeches that the President of Ireland had made;
and (2) certain documentation that was presented to the Council of State when it advised the
President in relation to two Bills. This information was before the Council of State for the
purpose of enabling the President to decide whether he would refer the Bills to the Supreme
Court for its opinion thereon, pursuant to Article 26 of the Constitution. The requests were
made and the appeal was brought to the OCEI prior to the 2018 amendments to the AIE
Regulations, which specifically exclude the President and other associated entities from the
definition of a public authority.
In two separate decisions issued in June 2019, we did not direct the Office of Secretary General
of the President (OSGP) to produce the requested documentation to the appellant on the basis
that it was included within the immunity given to the President under Article 13.8.1 of the
Constitution.
In its judgment, the High Court stated that the third sentence of Article 2(2) of the Directive
provided Member States with the option of excluding people and bodies within their legal
system, whose decisions were immune from review at the date of enactment of the Directive.
The Court held that Ireland did not specifically avail of that option, so the President and the
OSGP and the Council of State are public authorities within the meaning of the Directive. The
Court held that one could reasonably assume that the Irish Government chose to adopt a more
expansive approach to the rights encompassed in the Directive, by deliberately choosing not to
avail of the exclusion provided for in the third sentence of Article 2(2) of the Directive.
The Court also held that we had erred in our finding that the OSGP was not a public authority
in relation to the request for access to the background material to the two speeches made by
the President. The Court found, however, that the seeking of advice from the Council of State
and the furnishing of advices by it to the President in the context of the consideration of an
Article 26 reference, clearly came within the legislative process, thereby coming within the
exception to the definition.
The matter was remitted to us to consider the request in light of this judgment. That remittal
was stayed when the State parties appealed the High Court findings that the President came
within the definition of a public authority prior to 2018. Right to Know issued a cross appeal
against the High Court’s findings that the information at issue in the request concerning the
Council of State fell within the legislative capacity exception. The cases were heard by the
Supreme Court in December 2021.
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In April 2022, the Supreme Court allowed the appeal of the State parties and dismissed the
cross-appeal. It held that to make the information and documentation related to the work
of the President subject to obligatory disclosure under the AIE regulations would in effect
make the President answerable to the Courts. This would be contrary to Article 13 of the
Constitution. The Court therefore held that the President is exempt from Article 2(2) of the AIE
Directive and is not a “public authority” under the Directive, as the President has no role as
decision maker in the realm of environmental policy.

New court appeals
One new High Court appeal was initiated in 2021. This appeal concerns a decision dated 15
September 2021 in case OCE-93469-W3X0R6, in which we found that information in scope of
the request held by Bord na Móna Biomass Limited was “held for” Bord na Móna plc within the
meaning provided by the AIE Regulations.
We found that the term ‘held for’ must be given an autonomous interpretation under EU
law that is applied consistently across all Member States. It would be inconsistent with that
principle if the meaning of ‘held for’ were to depend on complex concepts which are particular
to the national law of a Member State, which had been put to us by Bord na Móna. Accordingly,
we annulled Bord na Móna’s decision on the basis that it was not justified in refusing access to
the information sought on the basis of articles 7(1) and (5) of the AIE Regulations.
The High Court is due to hear this appeal over two days in December 2022.

Comment on court appeals
There was a significant decline in the number of court appeals against the OCEI in 2021. I
believe one factor contributing to this reduction is the application of the clarity that the Courts
have provided in their judgments in recent years, which has resulted in reliable precedent on
which to base AIE decisions. This guidance is a valuable resource, and one that I believe all
users of the AIE regime should consider. It is particularly useful for public authorities when
explaining the reasons for a decision on an AIE request.
Indeed, the OCEI utilised the guidance provided by the High Court in its judgments about
the AIE Regulations in order to reconsider its position to defend its 2019 decision in case
CEI/18/0046. This appeal was remitted on consent of the parties and a fresh decision was
issued. This matter is now closed.
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Appeals to the High Court are extremely costly. Preparation for appeals draws considerably
from the resources of the Office, in addition to the substantial financial costs involved. We
are conscious of the requirement to expend public funds in a responsible manner, including
in decisions taken to enter into or continue to pursue litigation. As set out above, a primary
driver in the decision to refer a question to the High Court is the expectation that costs will be
considerably easier to control when compared with the costs involved in adversarial litigation.
Appeals against my decisions are subject to the “special costs rules” under the Environment
(Miscellaneous Provisions) Act 2011. These rules provide that the Courts will only award
costs against a party in limited circumstances, thereby limiting the financial risk to parties
bringing appeals against decisions with implications for the environment, including my
decisions under the AIE Regulations. I appreciate the importance of rules limiting the costs of
litigation, particularly where such rules facilitate access to justice, as envisaged by the Aarhus
Convention.
There have been many developments internationally in relation to the awarding of litigation
costs since the enactment of the special costs rules. I echo my predecessor’s opinion that
a review of the current rules would be useful. There appears to be a number of different
legislative options available, including a system of reciprocal cost-capping, which would
facilitate access to justice while providing a safeguard against significant draws on public
funds, including the resources of the OCEI and indeed other public bodies subject to the
special costs rules.
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Chapter 4: Aarhus Convention
Compliance Committee
The Aarhus Convention Committee (ACCC) monitors and assesses compliance with the Aarhus
Convention by Parties to the Aarhus Convention, including Ireland and the EU. The ACCC is
not a court, but it reports findings following investigations of non-compliance. Such findings
often carry recommendations and decisions against the Party Concerned.
As reported in the 2020 annual report, the ACCC issued draft findings and recommendations
against Ireland in August 2020. These findings resulted from a complaint made to the ACCC
in 2016. The findings were finalised in November 2020. This necessitates an action plan on
the part of Ireland to bring its legislation, practices and procedures in line with the Aarhus
Convention. The ACCC also issued draft findings and recommendations against Ireland
regarding a 2014 communication to the ACCC about Ireland’s compliance with the Aarhus
Convention. Among other matters, the ACCC found a failure on Ireland’s part to comply with
the requirements of the Aarhus Convention due to an absence of measures to ensure that
AIE appeals are resolved by the OCEI, and the Superior Courts, in a timely manner. The draft
findings in the 2014 communication also involved the OCEI’s application of the definition of
environmental information at that time, from which we have progressed significantly.
The OCEI made a combined submission to the Department of the Environment, Climate and
Communications (available at: https://www.ocei.ie/publications/submissions/210714-OCEIComments-Draft-findings-and-recommendations-with-regard-to-c....pdf) on both sets of
findings. This submission was prepared with a view to assisting the Department in drafting its
response to the findings of the ACCC. It sets out some of the developments that have occurred
since the events giving rise to the complaints before the ACCC. It also outlines a number
of matters that the OCEI considers to have contributed to the delay in the resolution of AIE
appeals.
In setting out these views, and publishing the submission, the OCEI hopes that a greater
understanding can be reached between all parties involved in realising Ireland’s compliance
with the Aarhus Convention. We also believe that full transparency of our views can more
effectively inform the Department’s approach to its responsibilities under the AIE regime, in
addition to the necessary legislative review.
The principal statements contained in the submission are as follows:
• The OCEI notes that recent decisions of the Superior Courts in Ireland have provided
greater clarity in terms of the interpretation and scope of “environmental information”
and have made it clear that the concept is to be interpreted widely. The rationale for such
decisions has been revised and adapted in light of clearer guidance from the Courts, which
has been welcomed and followed by the Commissioner.
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• The OCEI has no objection to the introduction of a requirement on the part of the
Commissioner to make decisions on appeals in a timely manner. In determining what
constitutes “timeliness”, any legislative timeframe should retain sufficient flexibility for the
resolution of more complex cases.
• The OCEI considers that the introduction of any specific timeframe must be accompanied by
other measures (both regulatory and non-regulatory) if it is to contribute to improvements
in the timely resolution of appeals.
• The OCEI drew attention to the detailed submissions it made to the Department on the
proposed review of the AIE Regulations. The OCEI’s view is that if the ideas outlined
therein were adopted, they would contribute to more timely procedures for the review of
environmental information requests.
• The OCEI considers that a number of non-regulatory measures, including increased
training for public authorities and changes to the resourcing of the OCEI, could also
contribute to a more efficient appeals process.
• Finally, the OCEI confirms, that the policy of the OCEI is to give priority to appeals which are
remitted from the courts, and those involving threshold jurisdictional issues.
As set out at point 4, in April 2021 the OCEI also made a detailed submission to the
Department of the Environment, Climate and Communications on foot of its public
consultation regarding a proposed amendment of the AIE Regulations to legislate for
such measures. This submission is available on the OCEI website (https://www.ocei.ie/
publications/submissions/OCEI-Submission-on-Consultation-on-Review-of-the-AIERegulations-FINAL.PDF). It comprehensively sets out our view on the changes that are
required in order for timely decision-making to be a realistic prospect. The review of the AIE
Regulations is ongoing and a matter on which I will continue to engage with the Department.
I take the findings and recommendations of the ACCC very seriously. I am committed to
ensuring that the OCEI meaningfully contributes to Ireland’s compliance with the Aarhus
Convention by providing an effective mechanism through which access to justice and access to
information can be achieved.
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Appendix I
Statutory certificates issued by Ministers in
2021

Mr Stephen Rafferty
Office of the Information Commissioner
6 Earlsfort Terrace
Dublin 2
D02 W773

Ref: DJE-SG-00012-2022

By Email to neill.dougan@oic.ie
02 February 2022
Dear Mr. Rafferty,
I refer to your correspondence dated 17 January 2022 in relation to Section 34 of the
Freedom of Information Act 2014.
The Minister renewed five certificates during 2021; please see below table for details.
Copies of the Certificates are also attached for ease of reference.
Reference Number
156/443/2001 Renewed
156/343/2009 Renewed
156/390/2009 Renewed
DOJ-FOI-2019-0274
Renewed
DOJ-FOI-2019-2019
Renewed
The Minister did not issue any new certificates during 2021.
Yours sincerely,
_________________
Gillian Gilleran
Private Secretary to the Secretary General

Oifig an Ard-Rúnaí
Office of the Secretary General

51 Faiche Stiabhna, Baile Átha Cliath 2, D02 HK52
51 St. Stephen's Green, Dublin 2, D02 HK52
Telephone: +353 1 602 8316 | Lo-call: 1890 221 227
E.mail: secretarygeneral@justice.ie | www.justice.ie
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